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The Supreme Court recently revisited the doctrine of specific personal jurisdiction
for the first time in decades in J. Mclntyre Machinery, Ltd. v. Nicastro, which
resulted in a fractured opinion, a flurry of critical scholarship, and uncertainty on
the lower courts. This Note argues that the principal significance of Nicastro lies in
the sensitivity of the Breyer concurrence to the problems modernity poses for juris-
dictional doctrine and its concomitant willingness to reevaluate the doctrine. Lower
courts and litigants should see the case as an invitation to address such “modern
concerns” in jurisdictional analysis within the bounds implied by Justice Breyer.
This Note proposes that the jurisdictional problem of an interconnected globalized
economy is the same as that posed by the Internet—the novel and increasingly per-
vasive fact of nonspecific purposeful availment of transjurisdictional contacts—and
that such contemporary circumstances necessarily erode the utility of minimum
contacts analysis as a consistent and fair limitation on personal jurisdiction, such
that a more robust implementation of fairness balancing must become the engine of
the doctrine.
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INTRODUCTION

Robert Nicastro was at work feeding copper and aluminum into a
three-ton metal-shearing machine in Saddle Brook, New Jersey, when
its two-foot blades sheared four fingers off his right hand.! He alleged
that the manufacturer, J. McIntyre Machinery (J. MclIntyre), was
liable for his injury because the machine was not reasonably fit,
suitable, or safe for its intended purpose.? Neither court nor jury ever
had the opportunity to consider the merit of this allegation, however,
because the United States Supreme Court ruled that no court in New
Jersey>—and thus perhaps no court in the United States*—had the
authority to do so.

The Supreme Court ruled on the basis of the doctrine of personal
jurisdiction, which defines the authority of a court to subject a partic-
ular party to judgment, and courts have traditionally understood the
contours of that authority in territorial terms.> Parties who do not
reside in a jurisdiction generally must have made certain “minimum
contacts” with its territory in order to be subject to the power of its
courts.® The problem for Nicastro was that J. McIntyre was a British
company’ that conducted its American business exclusively through
an intermediary distributor in Ohio—J. McIntyre Machinery
America.® Nicastro’s employer had purchased the machine that
injured Nicastro from this distributor, which was defunct by the time
of the injury.® Clearly and by its own admission, the British company
sought to avail itself of the entire American market, but its operations

1 Joint Appendix, J. McIntyre Mach., Ltd. v. Nicastro, 131 S. Ct. 2780 (2011) (No. 09-
1343), 2010 WL 4642529, at 57a—60a.

2 Id. at 7a.

3 Nicastro, 131 S. Ct. at 2791.

4 The Court faced only the question of the appropriateness of asserting jurisdiction in
New Jersey, but the Court’s reasoning creates doubt as to whether any American forum
could hear Nicastro’s claims. See infra note 121 and accompanying text.

5 See, e.g.,, BLack’s Law DicrioNarRY 930 (9th ed. 2009) (defining personal
jurisdiction as “[a] court’s power to bring a person into its adjudicative process”); 4
CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE
§ 1064 (3d ed. 2002) (“[Clommon law judges and legal writers regarded a court’s actual
physical power over the defendant as a necessary prerequisite to the validity of a judgment.
This background and the early development of the notion of transitory actions apparently
led to the emergence of the territorial concept of personal jurisdiction.”).

6 See generally infra notes 34-46 and accompanying text (discussing the development
of “minimum contacts” doctrine).

7 Nicastro, 131 S. Ct. at 2790 (plurality opinion).

8 Id. at 2796 (Ginsburg, J., dissenting).

9 Id. at 2796 n.2.
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did not specifically target New Jersey.'© Writing for the plurality,
Justice Kennedy ruled that “[b]ecause the United States is a distinct
sovereign, a defendant [who targets the American market] may in
principle be subject to the jurisdiction of the courts of the United
States but not of any particular State,”!! implying a class of “stateless”
defendants who target the American market but are apparently
immune to adjudication in American courts.'?

Nicastro thus presents the jurisdictional problem of a defendant
whose activities target the United States generally but not any state in
particular. This problem is posed by an increasingly prevalent class of
cases,'? including those in which the Internet plays a predominant
role. Justice Breyer’s concurrence in Nicastro discusses the jurisdic-
tional complexities posed by this growing class of cases but declines to
address the problem directly, distinguishing Nicastro as a case not
implicating such “modern concerns.”4

This Note argues that the complex commercial arrangements
characteristic of the increasingly interconnected global economy, such
as those present in Nicastro, pose the same problem for jurisdictional
analysis as the Internet cases do: It is now possible, and increasingly
common, for commercial parties to purposefully avail themselves of
every jurisdiction without specifically availing themselves of any juris-

10 J. Mclntyre sought to sell its products wherever it could in the United States, see
Joint Appendix, supra note 1, at 134a (“All we wish to do is sell our products in the
States—and get paid!”), but it did not single out New Jersey in any particular way.

11 Nicastro, 131 S. Ct. at 2789 (plurality opinion).

12 Because the absence of personal jurisdiction in state courts generally means the
absence of personal jurisdiction in federal courts, this statement has occasioned some
bafflement. See, e.g., Arthur R. Miller, Simplified Pleading, Meaningful Days in Court, and
Trials on the Merits: Reflections on the Deformation of Federal Procedure, 88 N.Y.U. L.
REv. 286, 347 n.226 (2013) (“It is not clear what that passage means. In diversity of
citizenship cases, at least the courts of appeal agree that federal courts must follow the
jurisdictional principles of the forum state.”). Justice Kennedy may have been implying a
legislative extension of jurisdiction based on non-state-specific national contacts, which he
addressed more directly later in the opinion: “It may be that, assuming it were otherwise
empowered to legislate on the subject, the Congress could authorize the exercise of
jurisdiction in appropriate courts.” Nicastro, 131 S. Ct. at 2790 (plurality opinion). If such a
law were passed and its constitutionality upheld, then a federal district court in New Jersey
would have authority to hear claims arising under New Jersey law, while the same claims,
under the plurality’s reasoning, would violate the Due Process Clause if adjudicated in a
New Jersey state court. Justice Ginsburg’s dissent called this implication “curious.” See id.
at 2800 n.12 (“I see no basis in the Due Process Clause for such a curious limitation.”). In
any event, no such legislative extension exists, and the hypotheticals offer little comfort to
Robert Nicastro or anyone similarly situated.

13 See infra note 15 (citing analysis of and statistics on the rise of globalized commerce).
14 Nicastro, 131 S. Ct. at 2792 (Breyer, J., concurring).
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diction.!> This Note designates such activity, which lacks specificity
but exhibits purposefulness, as nonspecific purposeful availment.'®
Courts generally have not distinguished between specific and
nonspecific purposeful availment,'” and any such distinction may have
been impossibly abstract in the past; but the Internet and the
increasingly interconnected commercial environment now make the
distinction forcefully relevant to jurisdictional analysis. Purposefully
availing oneself of contacts as broadly as possible without specific
jurisdictional targeting is the intention and result of most every use of
the Internet.’® Likewise, businesses are clearly motivated to make
commercial contacts with as many locations as possible—whether by

15 The globalization of supply chain management has extended commerce across
borders and made many more effectively global companies. See, e.g., Peter Bisson et al.,
The Global Grid, McKinsey & Co. (June 2010), http://www.mckinsey.com/insights/
innovation/the_global_grid (discussing globalization’s creation of “vast, complex
networks” that move “[m]oney, goods, data, and people” across borders “in huge
volumes”). According to recent estimates by the U.S. Census Bureau, commerce
conducted over the Internet—which in principle reaches across borders—already
represents approximately half of all U.S. manufacturing shipments, nearly a fifth of all U.S.
merchant wholesaler sales, and nearly five percent of all U.S. retail sales. U.S. CENsus
Bureau, E-Stats 1-2 (2013), available at http://www.census.gov/econ/estats/
2011reportfinal.pdf. The transjurisdictional nature of such commerce has concerned
politicians seeking to ensure taxation of these sales. See Jonathan Weisman, Internet Sales
Tax Bill Gains Ground in Senate, N.Y. TimMEs, Apr. 23, 2013, at B3 (describing an attempt
to pass federal legislation designed to help states collect sales taxes from online retailers).

16 By “nonspecific purposeful availment,” I refer to contacts that are made
purposefully across jurisdictional borders but do not specifically single out a target
jurisdiction. Courts and scholars have recognized such conduct, but none to my knowledge
has adopted this terminology. This designation recognizes that, in the modern era, conduct
may purposefully result in contact with a geographic location (along with other locations
collectively) without specifically targeting that location for contact.

17 Some courts have noted that the broad language of “purposeful availment” conflates
distinct concepts of purposeful availment as used in contract and purposeful direction as
used in tort. See, e.g., Dudnikov v. Chalk & Vermilion Fine Arts, Inc., 514 F.3d 1063, 1071
(10th Cir. 2008) (“In the tort context, we often ask whether the nonresident defendant
‘purposefully directed’ its activities at the forum state; in contract cases . . . we sometimes
ask whether the defendant ‘purposefully availed’ itself of the privilege of conducting
activities or consummating a transaction in the forum state.”); Schwarzenegger v. Fred
Martin Motor Co., 374 F.3d 797, 802 (9th Cir. 2004) (“We often use the phrase ‘purposeful
availment,” in shorthand fashion, to include both purposeful availment and purposeful
direction, but [they are] two distinct concepts. A purposeful availment analysis is most
often used in suits sounding in contract. A purposeful direction analysis . . . is most often
used in suits sounding in tort.”) (citations omitted).

18 Even performing a simple Google search or checking one’s e-mail account is likely to
result in the transmission of data to, and reception of data from, servers in other
jurisdictions. Cf. Data Center Locations, GOOGLE, http://www.google.com/about/
datacenters/inside/locations/index.html (last visited Apr. 21, 2014) (presenting far-flung
locations of Google’s servers). Users generally do not deliberately target specific
jurisdictions when using the Internet, but because the Internet is effectively predicated
upon interstate transmissions of information, users purposefully engage in
transjurisdictional contacts.
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Internet sales or, as in Nicastro, by distribution arrangements that
maximize their access to larger markets—while minimizing their
direct contacts and liability exposure across jurisdictions.!'® As such
nonspecific purposeful availment is implicated in increasingly many
cases, its treatment in the courts may result either in strategic
insulation from jurisdiction (if nonspecificity is taken to preclude juris-
diction) or a seemingly more expansive jurisdictional regime (if pur-
poseful availment is taken to suffice for jurisdiction irrespective of
specificity).

Nicastro has occasioned a large body of commentary,?? and schol-
arship on the jurisdictional problem posed by the Internet is well into
its second decade.?! But commentators have not closely examined the
thematic overlap between cases involving interconnected global com-
merce, such as Nicastro, and cases involving the Internet. This Note
proposes that the two classes of cases in fact represent dual faces of
the same problem, and argues that the fundamental difficulty for both
of them is the nonspecific purposeful availment that the modern world
makes possible. The “new reality”?? implicit in Nicastro necessarily
erodes the utility of minimum contacts analysis as a limiting principle
for the exercise of personal jurisdiction because courts must decide
whether to place nonspecific purposeful availment above or below the
minimum contacts threshold. This necessity is the source of the ten-
sion between the intolerable extremes represented in the case.?3
Placing nonspecific purposeful availment below the threshold leads to
an underinclusive doctrine that unduly shields potential defendants
from liability. On the other hand, placing such contact above the
threshold would seem to lead to an overinclusive doctrine that allows
mere Internet use to satisfy the minimum contacts requirement in any
jurisdiction. Moreover, this Note argues that the existing but infre-
quently used fairness-balancing framework presents an effective tool
to compensate for the diminished utility of minimum contacts analysis
in these cases and should have a more prominent role in jurisdictional
analysis.

19 See supra note 15 (describing the massive expansion of such business practices).

20 See infra note 97 (collecting scholarship on Nicastro).

21 See infra note 62 (collecting scholarship on Internet jurisdiction).

22 The Supreme Court of New Jersey used the phrase “new reality” to refer to the
globalized economy, Nicastro v. McIntyre Mach. Am., Ltd., 987 A.2d 575, 577 (N.J. 2010),
rev’d sub nom. J. Mclntyre Mach., Ltd. v. Nicastro, 131 S. Ct. 2780 (2011), and Justice
Breyer used the phrase “modern concerns” to refer to Internet commerce and
globalization, Nicastro, 131 S. Ct. at 2792 (Breyer, J., concurring). This Note uses both
phrases and the term “modernity” interchangeably.

23 See infra Part II (discussing Nicastro and the intolerable extremes of a “no
jurisdiction” regime and an “absolute jurisdiction” regime).
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Part 1 discusses the development of the doctrine of personal
jurisdiction as a continual adaptation to an increasingly mobile and
technological society and the emergence of nonspecific purposeful
availment as an outcome of these social developments. Part II ana-
lyzes Nicastro’s place in this terrain and how the various opinions in
the case respond to the distinction between specific and nonspecific
purposeful availment. Part III argues that courts can address the
“modern concerns”?* presented by Justice Breyer’s concurrence in
Nicastro by finding that nonspecific purposeful availment meets the
minimum contacts threshold while limiting the scope of personal juris-
diction through fairness balancing.

I
THE JURISDICTIONAL CHALLENGES OF MOBILITY
AND TECHNOLOGY

The tension evident in Nicastro did not arise suddenly. Rather, it
developed in tandem with social, technological, and economic trends
over many decades. This Part traces this development from the
nineteenth century through the digital age and demonstrates that
increasing transjurisdictional mobility has always challenged the via-
bility of existing jurisdictional doctrine. The “new reality” present in
Nicastro is only the most recent iteration of discord between unprece-
dented transjurisdictional mobility and existing jurisdictional doctrine.

A. The Adaptation of Doctrine to Mobility and
Economic Globalization

The history of personal jurisdiction is the story of increasing
mobility and advancing technology.?> In a medieval world where
people are tied to land over which a sovereign has uncontested
authority, jurisdiction may be easily presumed and as a doctrine there-
fore may be easy enough to ignore.?° By the nineteenth century, how-
ever, this image had already grown archaic when the U.S. Supreme

24 See infra notes 106-08 and accompanying text (discussing such “modern concerns”).

25 For a synopsis of this history emphasizing the role of an increasingly mobile
population, see SAMUEL IssaACHAROFF, CIviL PROCEDURE 92-123 (3d ed. 2012).

26 People living within a territory are subject to the jurisdiction of the territory’s courts.
In the absence of regular movements between territories, the common law did not need to
develop nuanced doctrines of territorial jurisdiction. For a broader discussion of the
common law antecedents to personal jurisdiction, see Geoffrey C. Hazard, Jr., A General
Theory of State-Court Jurisdiction, 1965 Sup. Ct. Rev. 241, 253 (“[U]ntil after 1800 it
would have been impossible, even if it had been thought appropriate, to disentangle the
question of territorial limitations on jurisdiction from those arising out of charter,
prerogative, personal privilege, [etc.] . . . . The intricacies of English jurisdictional law of
that time . . . seem certainly not reducible to territorial dimension.”).
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Court in Pennoyer v. Neff?” drew upon territorial reasoning to settle a
dispute over an allegedly unpaid debt between two sometime-
residents of Oregon.?® The Court constitutionalized a doctrine of per-
sonal jurisdiction through the Due Process Clause,>® holding that it
prohibited a state court from exercising jurisdiction over a nonresi-
dent defendant unless the defendant gave consent or received service
of process while present in the state.3® This stretching of the logic of
territoriality had become necessary to accommodate people whose
lives were not conveniently circumscribed by territorial boundaries.
The phenomenon of mobility—the fact that many citizens no longer
had single-state lives—created the problem Pennoyer attempted to
solve.

The underlying problem of transjurisdictional mobility did not lie
dormant in the aftermath of Pennoyer. On the contrary, the rise of
private automobile ownership, interstate highways, and a more inter-
connected national economy compounded it, requiring jurisdictional
doctrine to adapt accordingly. Fifty years after Pennoyer, the Supreme
Court faced the increasing prevalence of interstate automobile tort
suits in Hess v. Pawloski and endorsed the fictionalization of
Pennoyer’s requirements of in-state service and consent for asserting
jurisdiction over nonresidents.3! A state law appointed a government
official as an in-state agent for service of process and made consent a
condition of driving on the state’s roads.3?> Even though most out-of-
state drivers were surely unaware of this state law, the Court held that

27 95 U.S. 714 (1877).

28 The essential facts of this famous case are well known, rooted in a dispute between
Marcus Neff—who left Iowa seeking his fortune in Oregon and later spent many years in
California—and J.H. Mitchell—who adopted this name when he fled Pennsylvania after
being forced to marry a teenager he had seduced (he would later be a U.S. Senator and
convicted of fraud, in that order). For a thorough and amusing discussion of the factual
background of the case, see Wendy Collins Perdue, Sin, Scandal, and Substantive Due
Process: Personal Jurisdiction and Pennoyer Reconsidered, 62 WasH. L. REv. 479 (1987).

29 As commentators have noted, the Fourteenth Amendment was not yet ratified when
the default judgment against Neff was entered. For this reason, the Court has called
Pennoyer’s discussion of due process dicta, but this interpretation of the Fourteenth
Amendment nevertheless constitutionalized the exercise of personal jurisdiction by state
courts. See Patrick J. Borchers, The Death of the Constitutional Law of Personal
Jurisdiction: From Pennoyer to Burnham and Back Again, 24 U.C. Davis L. Rev. 19,
37-38 (1990) (“Commentators, and more recently the Court, have charitably referred to
the due process discussion [in Pennoyer] as ‘dictum’ because of this obvious problem of
timing.” (citation omitted)).

30 Pennoyer, 95 U.S. at 733. Pennoyer’s holding therefore made domicile, in-state
service, and consent the touchstones of personal jurisdiction.

31 Hess v. Pawloski, 274 U.S. 352 (1927).
32 Id. at 354.



June 2014] “NOT OF ANY PARTICULAR STATE” 1095

this purely formal in-state service and consent satisfied constitutional
requirements.3?

Nearly two decades later, in International Shoe Co. v.
Washington, the Court upheld a state court’s exercise of jurisdiction
over an out-of-state business that had employed itinerant door-to-
door salesmen in the plaintiff’s state.3* In doing so, the Court seem-
ingly abandoned the territorial framework of Pennoyer in favor of a
standard that required “certain minimum contacts with [the territory
of the forum] such that the maintenance of the suit does not offend
traditional notions of fair play and substantial justice.”3> Where the
Pennoyer touchstones of domicile, in-state service of process, and con-
sent are not satisfied, International Shoe’s requirements of both min-
imum contacts and fairness have provided the framework for personal
jurisdiction.?¢ While “fair play and substantial justice” constitute a
constitutional requirement independent from the necessity of min-
imum contacts, courts rarely conduct in-depth analysis of the fairness
prong and instead often assume that the existence of sufficient con-
tacts naturally makes the assertion of jurisdiction fair.3”

The Supreme Court subsequently developed and refined the
framework for personal jurisdiction established in International Shoe.
The Court explained in Hanson v. Denckla that the requirement of
“certain minimum contacts” requires “some act by which the defen-
dant purposefully avails itself of the privilege of conducting activities”
in the forum state.?® In World-Wide Volkswagen Corp. v. Woodson,

33 Id. at 356-57. The statute notably also required actual notice by mail to wherever the
defendant happened to be to supplement the fictitious in-state notice. Id. at 354. This
requirement may have been rooted in an intuitive sense of fairness rather than any formal
constitutional demand from Pennoyer, and thus may have presaged a shift to fairness
balancing in jurisdictional doctrine.

34 326 U.S. 310 (1945).

35 Id. at 316 (internal quotation omitted).

36 [nternational Shoe remains good law in the aftermath of J. McIntyre Machinery, Ltd.
v. Nicastro. See 131 S. Ct. 2780, 2783 (2011) (plurality opinion) (quoting language from
International Shoe); id. at 2794 (Ginsburg, J., dissenting) (referring to “pathmarking
precedent” of International Shoe); id. at 2793 (Breyer, J., concurring) (discussing both
minimum contacts and fairness, citing Shaffer v. Heitner, 433 U.S. 186 (1977), and World-
Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980)).

37 See, e.g., Asahi Metal Indus. Co. v. Superior Court, 4380 U.S. 102, 116 (1987)
(Brennan, J., concurring) (“This is one of those rare cases in which minimum requirements
inherent in the concept of fair play and substantial justice . . . defeat the reasonableness of
jurisdiction even [though] the defendant has purposefully engaged in forum activities.”
(internal quotation omitted)); Burger King Corp. v. Rudzewicz, 471 U.S. 462, 477 (1985)
(“[W]here a defendant who purposefully has directed his activities at forum residents seeks
to defeat jurisdiction, he must present a compelling case that the presence of some other
considerations would render jurisdiction unreasonable. Most such considerations usually
may be accommodated through means short of finding jurisdiction unconstitutional.”).

38 357 U.S. 235, 253 (1958).
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the Court elaborated that “purposeful availment” with a forum occurs
when the defendant’s contact with a forum “arises from the [defen-
dant’s] efforts,”” making it reasonable for the defendant to anticipate
being subject to suit in that forum.*® The Court also explained that
determining the reasonableness and fairness of asserting jurisdiction
requires examining the burden on the defendant as “a primary con-
cern,”#! but that this burden “will in an appropriate case be consid-
ered in light of other relevant factors.”#?> These factors include the
forum state’s interest in the dispute, the plaintiff’s interest in obtaining
relief, the “interstate judicial system’s interest in obtaining the most
efficient resolution of controversies,”#? and “the shared interest of the
several States in furthering fundamental substantive social policies.”++
Increasing transjurisdictional mobility presented a still more com-
plex challenge to the doctrine of personal jurisdiction in Asahi Metal
Industry Co. v. Superior Court,* when the Supreme Court faced the
complicated jurisdictional problem posed by a transoceanic tort suit
representative of the increasingly interconnected global economy.
Despite the Court being unanimous in its holding and nearly unani-
mous in a rationale sufficient to reach it, the decision produced a frac-
tured set of opinions that diverged on the issue of what constitutes
sufficient “minimum contacts” to uphold the exercise of personal
jurisdiction over a defendant.*¢ The division in Asahi demonstrates
the difficulty of applying minimum contacts analysis to complex com-
mercial arrangements that are ubiquitous in the modern economy.
Asahi began with a serious motorcycle accident in California that
the plaintiff alleged was caused by a blown tire.*” By the time the case
reached the Supreme Court, the plaintiff and several defendants had
already settled, and the only remaining dispute was over the distribu-
tion of liability between the Taiwanese manufacturer of the tire’s tube

39 444 U.S. 286, 297 (1980).

40 1d.

41 Id. at 292.

42 Id.

43 Id.

4“4 1d.

45 480 U.S. 102 (1987).

46 Justice O’Connor wrote for the majority and was joined in her Part I by a unanimous
Court, and in her Part II.B by Chief Justice Rehnquist and Justices Brennan, White,
Marshall, Blackmun, Powell, and Stevens. Her Parts II.A and III, however, constitute a
plurality opinion only joined by Chief Justice Rehnquist and Justices Powell and Scalia.
Justice Brennan authored a separate concurrence joined by Justices White, Marshall, and
Blackmun, while Justice Stevens authored a concurrence joined by Justices White and
Blackmun.

47 480 U.S. at 105-06.

=
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and the Japanese manufacturer of the tube’s valve.#® The Supreme
Court unanimously held that California state courts could not exercise
personal jurisdiction over the Japanese subpart manufacturer under
the circumstances.*® Eight of the justices agreed that International
Shoe’s requirement that the exercise of personal jurisdiction comport
with “fair play and substantial justice” compelled dismissal.>® In con-
sidering the issue of fairness, the Court conducted a balancing test
consisting of four factors, echoing concerns mentioned in World-Wide
Volkswagen: (1) “the burden on the defendant,” (2) “the interests of
the forum State,” (3) “the plaintiff’s interest in obtaining relief,” and
(4) “the interstate judicial system’s interest in obtaining the most effi-
cient resolution of controversies.”>! The Court found that the burden
on the Japanese defendant was “severe,” since it had to travel
between Japan and California and submit itself to “a foreign nation’s
judicial system.”>2 The interests of the plaintiff and the forum, by con-
trast, were “slight,” since all that remained in the case was an indem-
nity action by a Taiwanese corporation against a Japanese corporation
over a transaction that occurred in Taiwan.>® The interest of the judi-
cial system was best served by an “unwillingness to find the serious
burdens on an alien defendant outweighed by minimal interests on the
part of the plaintiff or the forum State.”>* Thus, applying the four-
factor test to Asahi’s facts, eight justices held that fairness balancing
“clearly reveal[ed] the unreasonableness of the assertion of
jurisdiction.”>>

Although the Court’s holding regarding fairness balancing pro-
vided sufficient ground for the disposition of the case, the Court nev-
ertheless reached, and disagreed on, the question of whether the
Japanese manufacturer had sufficient minimum contacts with
California to sustain the state’s assertion of personal jurisdiction. The
Court’s unnecessary conflict over minimum contacts demonstrates the
difficulty presented by the phenomenon of nonspecific purposeful
availment. The company did not have any offices or employees in
California and did not directly solicit sales there, but it did operate on
an international scale and sold valves to tire manufacturers knowing

48 Id. at 106.

49 Id. at 108.

50 Jd. at 116. The sole holdout was Justice Scalia.

51 Id. at 113 (citing World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 292
(1980)) (internal quotation marks omitted).

52 Jd. at 114.

53 1d.

54 Id. at 115.

55 Id. at 114.
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that some would inevitably reach the California market.>® It did not
specifically target California, but it availed itself of an international
market that surely included California. Justice Brennan’s concurrence
focused on the foreseeability of one’s conduct affecting the forum
state, making minimum contacts satisfied wherever, as here, a defen-
dant places a product into the “stream of commerce” while “aware
that the final product is being marketed in the forum State.”>7 Justice
O’Connor’s plurality denied that foreseeability alone could satisfy
minimum contacts and instead required the presence of additional cir-
cumstances or conduct that “indicate an intent or purpose to serve the
market in the forum State,” pointing to state-specific design or
targeted advertising as examples of sufficiently specific targeting.>®
Justice Brennan’s test for personal jurisdiction became known as the
“stream of commerce” or “foreseeability” theory, while Justice
O’Connor’s test became known as the “stream of commerce plus” or
“foreseeability plus” theory.>

Asahi created a split among lower courts, with different circuit
courts following different Asahi opinions regarding the appropriate
standard for the minimum contacts prong of jurisdictional analysis.®®
This conflict over minimum contacts makes it easy to overlook the
important fact that Asahi itself did not require such an analysis: Fair-
ness balancing sufficed to reach the outcome of the case,°’ and the
Court nearly unanimously agreed on its application. The analysis of
minimum contacts, though, was and remains the source of doctrinal
conflict.

B. The Challenge of the Internet

The Internet represents the next frontier in the continuing adap-
tation of jurisdictional doctrine to increasing mobility and advancing
technology. Commentators have written extensively on the jurisdic-
tional problems posed by cases in which the defendant’s contact with a

56 Jd. at 107-08.

57 Id. at 117 (Brennan, J., concurring).

58 Id. at 112 (plurality opinion).

59 For a discussion of “stream of commerce” analysis generally and a thorough
accounting of the circuit split, see Angela M. Laughlin, This Ain’t the Texas Two Step
Folks: Disharmony, Confusion, and the Unfair Nature of Personal Jurisdiction Analysis in
the Fifth Circuit, 37 Cap. U. L. Rev. 681, 700-09 (2009). Laughlin includes an appendix
charting how every state and circuit stands in the controversy. Id. at 727.

60 Jd. at 703-07.

61 The Court analyzed contacts and the fairness factors as two distinct prongs, but both
must be satisfied to justify an exercise of personal jurisdiction. Justice Brennan’s
concurrence would have held that the minimum contacts prong was satisfied while Justice
O’Connor’s concurrence would have held that it was not, but eight justices agreed that
fairness balancing precluded jurisdiction regardless. Asahi, 480 U.S. at 105.
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jurisdiction occurred through the use of the Internet.®> Like the
“stream of commerce” cases exemplified by Asahi,®® the Internet
cases involve the problem of nonspecific purposeful availment: The
Internet allows contacts to be made with indifference to jurisdictional
borders and thus allows users to purposefully but nonspecifically avail
themselves of geographically diverse contacts, which makes tradi-
tional minimum contacts analysis problematic. The conceptual diffi-
culty of the Internet cases is not a fundamentally new problem, but
rather an extension of the issues posed by the increasingly complex
and globalized modern economy. Commercial arrangements like
those present in Asahi allow a company to introduce goods into a
“stream of commerce” that inevitably enters various jurisdictions
while, at the same time, they mitigate the need for the company to
specifically target those jurisdictions in order to receive commercial
benefits from them. Likewise, the Internet allows a user to contact
multiple jurisdictions with the click of a mouse and completely obvi-
ates the necessity of geographical targeting.

Zippo Manufacturing Co. v. Zippo Dot Com, Inc.** remains the
leading case on personal jurisdiction and the Internet. The plaintiff, a
Pennsylvania company, brought suit in Pennsylvania against a
California corporation over a trademark dispute.®> The defendant cor-
poration had no physical presence in Pennsylvania, but it operated a
website that was readily accessible from the state and counted approx-
imately 3000 Pennsylvanians as customers.®® Although the case did
not fit neatly within the traditional framework for personal jurisdic-
tion analysis, the court recognized that changes brought about by
“modern commercial life”®” had already obviated the need for phys-
ical entry into a state in order to justify an exercise of jurisdiction and

62 Many scholars have opined on the jurisdictional problems posed by the Internet and
have suggested various solutions. See, e.g., Michael A. Geist, Is There a There There?
Toward Greater Certainty for Internet Jurisdiction, 16 BERKELEY TeEcH. L.J. 1345, 1380
(2001) (proposing a three-prong standard for determining whether a particular website
“targets” a forum); Allyson W. Haynes, The Short Arm of the Law: Simplifying Personal
Jurisdiction over Virtually Present Defendants, 64 U. Miam1 L. Rev. 133, 134 (2009)
(advocating a state-level solution by means of jurisdiction-limiting “short-arm statutes”);
Carlos J.R. Salvado, An Effective Personal Jurisdiction Doctrine for the Internet, 12 U.
Bart. INTELL. PrOP. L.J. 75, 78-80 (2003) (proposing a hybrid test that permits
jurisdiction where websites have a heightened effect within a forum); A. Benjamin
Spencer, Jurisdiction and the Internet: Returning to Traditional Principles to Analyze
Network-Mediated Contacts, 2006 U. ILL. L. Rev. 71, 75 (2006) (advocating the use of
established jurisdiction analysis rather than a specialized one in Internet cases).

63 See supra text accompanying notes 45-61 (discussing Asahi).

64 952 F. Supp. 1119 (W.D. Pa. 1997).

65 Jd. at 1121.

66 Jd.

67 Id. at 1123 (quoting Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476 (1985)).
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noted that “[t]he Internet makes it possible to conduct business
throughout the world entirely from a desktop.”®8

It was likely apparent to the Zippo court that the defendant in
some important sense was in Pennsylvania—the company was prof-
iting from thousands of Pennsylvanians—even if the company had
never sent a single representative to the state or otherwise singled it
out for business. Increasing transjurisdictional mobility had been sub-
verting the territorial bases for jurisdiction for more than a century,
but technology was now making physical mobility itself redundant,
allowing users to engage in complex and pervasive transjurisdictional
contacts without leaving their desks. But it cannot be that every trans-
jurisdictional contact made over the Internet justifies an exercise of
personal jurisdiction, because such a rule could expose any user to suit
in any forum. The Zippo court responded to this difficulty by con-
ceiving of a “sliding scale” of Internet contacts.®® On the scale, defen-
dants who clearly engage in commercial activity over the Internet
satisfy the minimum contacts threshold, while defendants with “pas-
sive” websites that merely make information available do not meet
it.7? Interactive websites falling in the “middle ground” between the
two extremes may or may not meet the minimum contacts threshold
depending on the “level of interactivity and commercial nature of the
exchange of information.””!

Zippo’s sliding scale has intuitive appeal and gained widespread
acceptance in American courts,’? but it is an awkward fit as a standard
for minimum contacts analysis. It is calibrated to the degree of inter-
activity experienced by the user and does not directly measure the
quality or quantity of the defendant’s contact with the relevant forum.

68 Id.

69 Id. at 1124 (internal citations omitted).

70 Id.

7 Id.

72 See Geist, supra note 62, at 1367-71 (discussing the “widespread approval” of Zippo
in its aftermath). Many circuit courts have adopted or approvingly cited the Zippo scale.
See, e.g., Toys “R” Us, Inc. v. Step Two, S.A., 318 F.3d 446, 452-54 (3d Cir. 2003) (citing
Zippo for the sliding scale of interactivity); Revell v. Lidov, 317 F.3d 467, 470 (5th Cir.
2002) (drawing upon the Zippo scale to determine whether sufficient minimum contacts
existed for pers