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While one primary goal of the Endangered Species Act is to prevent the global
extinction of species, it is less clear whether the Act is intended, and can be used, to
protect species that are endangered solely within the United States. Although the
global preservation of species may be sufficient to achieve many of the goals of the
Endangered Species Act, some goals may only be completely served by ensuring
that certain populations of species occur within the United States, even if the ani-
mals are abundant elsewhere. The current Distinct Population Segment Policy
being used by the Fish and Wildlife Service and the National Marine Fisheries
Service to determine whether to list domestic populations of species as threatened or
endangered only allows the agencies to protect these population segments if they are
significant to the species’ taxon as a whole. This Note argues that this policy should
be changed because there are many compelling reasons to protect domestic popula-
tions of particular species, even if these species are abundant elsewhere, and sug-
gests criteria that should be used to determine whether a particular population
segment should be protected, including the species’ conservation status and impor-
tance to the American people. It also demonstrates that this proposal would be
consistent with the goals of the Endangered Species Act.

INTRODUCTION

At some point in the future, Americans may be distressed to dis-
cover that the last remaining domestic population of the American
bald eagle, the symbol of their country, is about to become extinct and
that the Fish and Wildlife Service (FWS) refuses to protect the popu-
lation, despite a mandate to protect endangered species under the
Endangered Species Act (ESA or “the Act”). The agency argues that
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due to existing policies and court decisions, it is not allowed to protect
domestic populations of endangered species, even cherished ones,
when the species is thriving in another country and when certain
demanding conditions are not met. Thus, the American government
would be obliged to stand idly by while the nation loses its most iconic
animal.

If this scenario seems far-fetched, a somewhat parallel situation is
now unfolding. When the National Marine Fisheries Service (NMFS)
decided to protect an endangered population of the Cook Inlet beluga
whale, the State of Alaska announced its intention to challenge the
decision in court, arguing that, under the current policy,' the popula-
tion was insufficiently “significant” to the species as a whole to war-
rant protection.? If the courts agree, which is possible due to
ambiguities in existing policies and court decisions, citizens of Alaska
could be deprived of a beautiful marine species now inhabiting the
state’s coastal waters.

Whether Alaska will proceed with its lawsuit is uncertain—espe-
cially given the resignation of Governor Sarah Palin>—but the
threatened lawsuit nonetheless demonstrates that it is becoming
increasingly difficult for FWS and NMFS to list U.S. populations of

1 Policy Regarding the Recognition of Distinct Vertebrate Population Segments Under
the Endangered Species Act, 61 Fed. Reg. 4722 (Feb. 7, 1996) [hereinafter DPS Policy].

2 Letter from Talis J. Colberg, Alaska Attorney Gen., to Carlos M. Gutierrez, Sec’y of
Commerce, and Dr. James W. Balsiger, Acting Assistant Admin’r for Fisheries, Nat’l
Marine Fisheries Serv., Sixty Day Notice of Intent To Sue for Violations of the Endangered
Species Act, at 6-7 (Jan. 12, 2009), available at http://www.fakr.noaa.gov/protected
resources/whales/beluga/ci_state_suit/60day_intenttosue011209.pdf.

3 See Adam Nagourney & Jim Rutenberg, Palin Resigning Governor’s Job; Future
Unclear, N.Y. TiMEs, July 4, 2009, at Al (discussing Sarah Palin’s resignation). It is likely
that Governor Palin was the driving force behind the effort to delist the beluga given that,
throughout her tenure as governor, she had actively worked to prevent species protection
measures that could interfere with economic development. For example, in addition to
opposing the listing of the Cook Inlet beluga, she also opposed the reintroduction of the
wood bison and wrote an op-ed opposing the listing of the polar bear. Sarah Palin, Op-Ed.,
Bearing Up, N.Y. TiMEs, Jan. 5, 2008, at A1S5; Posting of Stefan Milkowski to Green Inc.,
http://greeninc.blogs.nytimes.com/2009/04/30/the-politics-of-species-protection-in-alaska/?
scp=1&sq=palin%20reintroduction %20bison&st=cse (Apr.30, 2009, 9:44 EST). Despite
Palin’s resignation, there may still be future litigation involving the Cook Inlet beluga. For
example, when an environmental group recently announced its intent to sue NMFS for
failure to designate a critical habitat for the Cook Inlet beluga, Governor Sean Parnell
indicated that the state of Alaska’s position in opposing the critical habitat designation has
not changed. Mary Pemberton, Environmental Group To Sue over Beluga Whales, JUNEAU
EmpIrE, Oct. 30, 2009, http://www.juneauempire.com/stories/103009/sta_510757233.shtml.
Also, like Palin, Parnell wants to expand energy production in the Cook Inlet, which fur-
ther suggests that he will oppose species protection measures that restrict development in
that region. See Jim Carlton, Palin Successor Focuses on Energy Agenda, WaLL ST. J., Oct.
27, 2009, at AS (“Mr. Parnell is looking at ways to deliver more natural gas around the
state, such as by increasing production in the Cook Inlet.”).
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species as endangered when these species are abundant outside of the
United States. For example, after a long legal battle, FWS removed
the Arizona pygmy-owl from the endangered species list because,
among other reasons, the species is abundant in Mexico,* despite
FWS’s prior finding that delisting would “extirpate the western
pygmy-owl from the United States.”> Under the current policy, spe-
cies within the United States are denied protection simply because
they do not represent a significant portion of the species’ global popu-
lation. This Note explores whether this policy should be revised to
permit the listing of species that are endangered solely within the
United States and whether such a change would be consistent with the
Endangered Species Act.°

This Note will proceed in three parts. Part [ explains the rationale
behind the ESA, discussing the reasons to protect endangered species
and why it may be desirable to protect domestic populations of species
even if they are abundant elsewhere. Part II discusses the structure of
the ESA, focusing on the process of listing endangered species and the
1996 revision to the policy on “distinct population segments” (DPSs),
including current judicial interpretations of the 1996 policy. Part 11
concludes by explaining why the current framework makes it difficult
to protect domestic populations of species.” In Part III, I focus on a

4 Final Rule To Remove the Arizona Distinct Population Segment of the Cactus
Ferruginous Pygmy-Owl (Glaucidium brasilianum cactorum) from the Federal List of
Endangered and Threatened Wildlife, 71 Fed. Reg. 19,452, 19,456 (Apr. 14, 2006) [herein-
after Final Rule To Remove Pygmy-Owl].

5 Id. at 19,457 (citing Determination of Endangered Status for the Cactus Ferruginous
Pygmy-Owl in Arizona, 62 Fed. Reg. 10,730, 10,734 (Mar. 10, 1997)).

6 This Note expands upon the discussion of whether the federal government should
protect domestic populations of species. L. Margaret Barry argues that domestic popula-
tions should always be protected if the loss of the population could lead to the species’
extinction within the United States. L. Margaret Barry, Note, Refusing to Relegate Happi-
ness to Heaven? The United States’ Protection of Domestic Species with Viable Foreign
Populations, 14 N.Y.U. EnvtL. L.J. 618, 648 (2006). She contends that her position is con-
sistent with the 2001 decision in Defenders of Wildlife v. Norton, 258 F.3d 1136, 1145 (9th
Cir. 2001) (holding that “a species can be extinct ‘throughout . . . a significant portion of its
range’ if there are major geographical areas in which it is no longer viable but once was”
(citing 16 U.S.C. § 1532(6) (2006))). Barry, supra, at 632-33.

7 Several authors have also identified problems with the DPS Policy of 1996 and have
suggested solutions. Kate Geoffroy and Thomas Doyle suggest that the DPS Policy results
in many unnecessary listings of species and criticize how the DPS Policy considers non-
scientific factors such as “international boundaries” and “unique . . . ecological setting[s].”
Kate Geoffroy & Thomas Doyle, Listing Distinct Population Segments of Endangered Spe-
cies: Has It Gone Too Far?,16 NaT. REsources & Env’t 82, 86-87 (2001). Other authors
have taken the opposite position, contending that the DPS Policy does not result in enough
protection. Benjamin Fenton argues that if a particular DPS is the “sole remaining
domestic population,” it should be listed “if the agency determines that the foreign popula-
tion is poorly protected” and also advocates “err[ing] on the side of preservation in the
face of an uncertain conservation status for the foreign population.” Benjamin Fenton,
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solution to this problem: In Part III.A, I describe a proposed solution
and in Part III.B, I explain how this solution is consistent with the text
and legislative history of the ESA.

I
RATIONALE UNDERLYING ENDANGERED
SpECIES PROTECTION

In this Part, I first explain why it is important to protect endan-
gered species in general and will then focus on why it may be impor-
tant to protect endangered domestic populations of species even if
they are abundant elsewhere.

A. Reasons To Protect Endangered Species

Responding to an unnatural rate of extinction among species in
the United States due to economic development “untempered by ade-
quate concern and conservation,”® Congress passed the Endangered
Species Act (“ESA” or “the Act”) in 1973.° The Act enjoyed broad
public support because of a growing awareness that there were com-
pelling reasons to prevent species from becoming extinct.

The main rationale given for protecting endangered species is
that species are valuable—or may turn out to be valuable—to humans
in several ways.'® Indeed, many plant and animal species provide
health benefits to humans. Life-saving pharmaceuticals have been
derived from plants, and “the overall economic value of plant-derived

Note, Home Builders v. Norton: The Role of International Boundaries Under the Endan-
gered Species Act, 32 EcoLogy L.Q. 575, 599-600 (2005). Katherine M. Hausrath similarly
argues that the DPS Policy fails to protect species that should be protected and leads to
inconsistent listing decisions. Katherine M. Hausrath, Note, The Designation of “Distinct
Population Segments” Under the Endangered Species Act in Light of National Association
of Homebuilders v. Norton, 80 Cur.-Kent L. REv. 449, 452 (2005). Hausrath proposes that
the policy be revised in four ways: “(1) a simplified ‘Evolutionary Unit’ rule for listing
DPSs, (2) a minimum viable population requirement for DPS listings, (3) a uniform stan-
dard of proof for the Agencies to require when listing DPSs, and (4) a ‘precautionary
principle’ for the courts to follow when analyzing DPS listing decisions.” Id. at 453. Derek
O. Teaney discusses how the DPS Policy is flawed in light of NMFS’s decision not to list the
Southern Resident killer whale as a DPS. See generally Derek O. Teaney, Comment, The
Insignificant Killer Whale: A Case Study of Inherent Flaws in the Wildlife Services’ Distinct
Population Segment Policy and a Proposed Solution, 34 ENvTL. L. 647 (2004). He proposes
that a population segment’s significance should be “evaluated in relation to the taxon to
which it belongs, to the ecosystem to which it is a part, and to the culture of the people of
the United States.” Id. at 701.

8 16 U.S.C. § 1531(a)(1) (2006).

9 Endangered Species Act of 1973, Pub. L. No. 93-205, 87 Stat. 884 (codified as
amended at 16 U.S.C. §§ 1531-1544 (2006)).

10 The text of the ESA seems to endorse this human-centric rationale, stating that “spe-
cies of fish, wildlife, and plants are of esthetic, ecological, educational, historical, recrea-
tional, and scientific value to the Nation and its people.” 16 U.S.C. § 1531(a)(3) (2006).
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pharmaceuticals exceeds tens of billions of dollars annually.”'! For
example, the rosy periwinkle (a flower) and the Pacific yew tree have
been used to develop successful cancer treatments, and the South
African croton tree led to the development of Provir, a new drug to
treat AIDS symptoms.!? In addition to providing the ingredients for
medicines, the study of non-human species can improve under-
standing of health problems to aid in developing treatments for
human diseases. For example, researchers may be able to develop new
treatments for human circulatory ailments, such as heart disease, by
studying the cheetah—an animal which “can withstand sudden and
severe oxygen debt.”!3 The existence of diverse species also safe-
guards our food supply from pests'# and is essential for other basic
human necessities, such as “clean air, abundant fresh water, fertile soil
and a benign climate.”!>

Additionally, particular species may have aesthetic value to
humans. For example, many people enjoy viewing wildlife in nature;
bird watching and whale watching are popular recreational activities.
Protecting these aesthetically appealing species can also lead to boosts
in tourism. Indeed, one survey indicates that Americans spent $38.4
billion on wildlife watching in 2001.1¢

Another rationale is that there are moral reasons for protecting
endangered species, whether or not these species directly benefit
humans. That is, species have intrinsic value “as ends in themselves.”!”
Even if a species’ existence fails to produce any monetary value and is
not necessary to the survival of other species, it should still be pro-
tected because it has an inherent dignity.'8

Having discussed some of the main rationales for protecting
endangered species generally, the next Section discusses reasons to

11 StanrFORD ENvVTL. L. SOC’Y, THE ENDANGERED SPECIES AcT 3 (2001).

12 Jd.

13 Jd.

14 Id. at 4 (“In 1970, about 15 percent of the U.S. corn crop was lost to a leaf blight . . . .
This epidemic was halted only with the aid of blight-resistant germ plasm of unique genetic
ancestry that originated in Mexico.”).

15 Peter Kareiva & Michelle Marvier, Conserving Biodiversity Coldspots, 91 Am. Sci-
ENTIST 344, 347 (2003).

16 Fisn & WILDLIFE SERV., U.S. DEP’T OF THE INTERIOR, U.S. DEP'T OF COMMERCE &
U.S. Census Bureau, 2001 NaTioNAL SURVEY OF FisHING, HUNTING, AND WILDLIFE-
AssoCIATED RECREATION 37 (2002), available at http://www.census.gov/prod/2002pubs/
FHWO1.pdf.

17 Andrew E. Wetzler, Note, The Ethical Underpinnings of the Endangered Species Act,
13 Va. EnvtL. LJ. 145, 171 (1993).

18 See J. Baird Callicott, Explicit and Implicit Values, in THE ENDANGERED SPECIES
Act a1 THIRTY 36, 43 (J. Michael Scott, Dale D. Goble & Frank W. Davis eds. 2006) (“To
accord something intrinsic value . . . is to declare that it has a dignity and that it should not
be subject to pricing of any kind.”).
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protect domestic populations of species, even when those species are
not at risk of global extinction but merely are at risk of becoming
extinct within the United States.

B. Reasons To Protect Species that Are Solely Endangered
Within the United States

There are two main reasons to protect species endangered only in
the United States. First, protecting domestic populations of species
can serve the goal of international protection, ensuring that the spe-
cies exists somewhere in the world. Second, the American people may
value having species located within the United States regardless of
global populations.

1. Protection of Domestic Populations Serves the Goal of
International Protection

Protecting domestic populations of endangered species, regard-
less of whether the population is significant to the taxon'® as a whole,
reduces the odds of a species becoming extinct for three reasons. First,
the current DPS Policy fails to draw a distinction between a domestic
population found in only one other country and one that is abundant
throughout the globe. However, a species is more likely to become
extinct if there are only two populations of the species—one in the
United States and one in another country—as opposed to several
populations spread across multiple countries. Efforts to preserve the
domestic population would be prudent in the first case, while perhaps
unnecessary in the second case.

Second, if the United States allows domestic populations of spe-
cies to become extinct, we must rely on other countries to protect
those species, and those countries may not adopt measures to protect
populations found within their borders. This is especially true for
developing countries with more pressing concerns.?® Endangered spe-
cies can be thought of as luxury goods. Countries that are concerned

19 “Taxon” is a term used by biologists to refer to “[a]ny group of organisms that is
treated as a unit in a [biological] classification system.” WiLLiaM K. PURVES ET AL., LIFE:
THE SciENCE OF BroLoGy 487 (5th ed. 1998) (discussing and defining biological classifica-
tion units such as family, order, class, phylum, and kingdom). For the purposes of this
Note, significance to the overall taxon can be thought of as significance to the overall
species (at least when utilizing the scientific definition of “species”). See infra note 122 and
accompanying text for a scientific definition of “species” and a discussion regarding the
distinction between the scientific and the ESA’s definitions of the term.

20 See Kevin D. Hill, The Convention on International Trade in Endangered Species:
Fifteen Years Later, 13 Loy. L.A. INnT’'L & Cowmp. LJ. 231, 232-33 (1990) (discussing how
developing countries such as Rwanda do not have economic incentive to conserve species
and often exploit wildlife for economic benefit).
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with developing their economies may not want to sacrifice economic
development for the chance that a particular species will one day be
useful. Countries that have already benefited from development, how-
ever, may be more willing to devote resources to protecting endan-
gered species.?! This is not an irrational move for a developing
country and is exactly the approach the United States took: Only in
the 1970s, after the U.S. economy was well-developed and after count-
less species had already become extinct, did Americans take a strong
interest in species preservation.?? It is not surprising that countries
whose economies have not yet flourished would be reluctant to slow
economic development to protect endangered species. So, even if the
species is thriving in another country, the United States may want to
protect its domestic population to ensure that the species does not
become globally extinct in the future.

Even when countries value species protection, if a species exists
in many countries, it may be that no single country will take the initia-
tive to protect the species, resulting in its global extinction. As an
example, suppose that the global population of an endangered species
is equally divided between countries A and B. Assuming that the spe-
cies is not charismatic and that its value comes primarily from its
global existence and not its existence in any one country, neither A
nor B has much incentive to protect the species as each country will
want to “free ride” off of the other’s efforts. The result would be that
each country fails to protect its domestic population, both populations
become extinct, and the entire species becomes extinct.??

Finally, even if a species is likely to be preserved by another
country, the species might someday face an overwhelming threat to its
survival that is beyond the ability of that country to address. Consider
the case of a fish that lives only in two large inland lakes, one in the
United States and the other in another, less prosperous country. Due
to changes in climate, inland lakes may someday begin to dry up,

21 See Jason Scott Johnston, The Tragedy of Centralization: The Political Economics of
American Natural Resource Federalism, 74 U. Coro. L. Rev. 487, 600 (2003) (“[T]here is
seemingly inevitable conflict between the interests of developing countries in having more
development and less endangered species habitat and the interests of older, more devel-
oped nations in forestalling development and preserving habitat.”).

22 See Endangered Species Act of 1973, Pub. L. No. 93-203, § 2(a)(1), 87 Stat. 884, 884
(codified as amended at 16 U.S.C. § 1531(a)(1) (2006)) (“[V]arious species . . . in the
United States have been rendered extinct as a consequence of economic growth and devel-
opment untempered by adequate concern and conservation.”).

23 Because of the uncertainty regarding the future value of any given endangered spe-
cies, one might argue that this same problem exists even if a species is present in just one
country. After all, even if a species exists only in one country, that country would not want
to expend resources protecting a species that may or may not turn out to be useful. Still, it
is likely that this problem is exacerbated when the species is present in multiple countries.
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threatening the survival of that fish. While a nation like the United
States would have the wherewithal to mount a “rescue” operation for
a dying lake, perhaps by constructing a huge canal to replenish its
waters, a less prosperous country, even with the best of intentions,
may lack the funds and resources to take similar action. In such a case,
it would be prudent for the United States to protect its own popula-
tion of the fish, even if the fish is thriving in the foreign lake, because
of the threat it might someday face.

We must remember that, unlike some harms, the failure to pro-
tect a species is an irreversible harm with potentially huge costs for
future generations. Like the threat of global warming, the failure to
protect populations of species poses an intergenerational externality
problem. Just as the primary beneficiaries of efforts to stave off global
warming will be future generations,?* the primary beneficiaries of spe-
cies protection—in the case of species that are not particularly charis-
matic and do not have obvious economic value—may also be future
generations.?> Thus, absent immediate benefits, the present genera-
tion may have an economic incentive to derail protection efforts.
Given this risk, it is especially important that the United States take
the lead in promoting species preservation by making an effort to pre-
serve species within its own borders even when those species are
abundant abroad.

2. Protection of Domestic Populations Promotes Cultural, Aesthetic,
and Educational Values

The American people may value having species located within
the United States, regardless of the presence of global populations.
Thus, even if it were hypothetically guaranteed that a certain species
would never become extinct in Country X, we may still want to ensure
that the species continues to exist within our borders. First, certain
species may have special cultural significance to the American people;
an obvious example being the American bald eagle.?® Yet the

24 See RicHARD L. REVESz & MicHAEL A. LIVERMORE, RETAKING RAaTIONALITY 108
(2008) (“[T]he benefits of mitigating climate change will occur in the future, and the costs
must be expended now.”).

25 See Alexandra B. Klass, Modern Public Trust Principles: Recognizing Rights and
Integrating Standards, 82 NoTRE DaME L. Rev. 699, 720 (2006) (discussing how ESA is
“based on public trust principles in the sense that [it] set[s] out a policy of protecting and
preserving the environment . . . for future generations”).

26 This species is often discussed in the legislative history of the ESA. For two exam-
ples, see S. Comm. ON ENnv'T & PuB. WoRKsS, 97TH CONG., A LEGISLATIVE HISTORY OF
THE ENDANGERED SPECIES AcT OF 1973, As AMENDED IN 1976, 1977, 1978, 1979, AND
1980, at 882 (Comm. Print 1982) [hereinafter LEGisLATIVE HisToRrY]; and S. Rep. No. 96-
151, at 7 (1979). In addition, there are many instances where groups and localities have
taken special measures to ensure that this species is present in certain localities. See Barry,
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American bald eagle is not the only species that might be deemed
culturally valuable to American citizens—uvirtually all states have des-
ignated certain species as official state animals.?” Residents of partic-
ular states often become attached to these state animals and support
efforts to preserve them in their states.?®

Second, certain species may have aesthetic value and thus
increase tourism in certain regions. Derek O. Teaney notes, “[t]he
Southern Resident killer whale is the only easily accessible population
of killer whales in the contiguous United States,” and “[t]his accessi-
bility has led to a boom in whale watching in the Puget Sound.”?®
Similarly, the Cook Inlet beluga population attracts tourists and pro-
motes tourism, a crucial industry for the Alaskan economy.3°

Third, there may be educational value to having a species within
the United States. Whale watching and other activities can “instill] |
an understanding of, and hopefully a love for, wildlife that will trans-
late into conservation.”?! Having species located within the United
States also makes it easier for scientists and universities to study these
important species.3?

supra note 6, at 618-19 (describing Eagle Reintroduction Program, which transports eagles
from Wisconsin to Inwood Hill Park, New York, as “a local instance of a more widespread
phenomenon in which local and state governments collaborate with the federal govern-
ment . . . to reintroduce a population—despite the existence of viable populations of the
species elsewhere in the world”).

27 See William M. Flevares, Note, Ecosystems, Economics, and Ethics: Protecting Bio-
logical Diversity at Home and Abroad, 65 S. CaL. L. Rev. 2039, 2045 (1992) (“[M]ost if not
all states have official state animals, birds, flowers, and trees.”).

28 See Gary R. Blockus, Elusive State Bird Could Get Local Advocate, MORNING CALL
(Allentown, Pa.), July 7, 2009, at C4 (discussing local efforts to protect ruffed grouse,
Pennsylvania’s official state bird); Bill McDonald, Wail of the Panther, S. FLA. SUN-
SENTINEL, Apr. 24, 1994, at 6G (noting that in support of efforts to preserve Florida’s
official state mammal, “[m]ore than 120,000 Floridians have purchased ‘Protect the Pan-
ther’” auto tags”); Press Release, Sen. Mary L. Landrieu, Landrieu Announces Brown Pel-
ican Comeback (Feb. 8, 2008) (discussing Louisiana’s successful efforts to increase
populations of brown pelican, its official state bird).

29 Teaney, supra note 7, at 673-74.

30 See Ken Freeman, Many Questions Unanswered on Inlet Beluga Compass,
ANCHORAGE DAILy NEws, July 19, 1999, at B6 (noting that belugas are “a great fourist
attraction for cruise passengers and other tourism operators”) (emphasis added); ScorT
GoLpsmiTH, UNIv. OF ALA. ANCHORAGE, UA RESEARCH SuMMARY No. 13, WHAT
Drives THE ArLaska Economy? 3 (2008), available at http://www.iser.uaa.alaska.edu/
Publications/researchsumm/UA_RS_13.pdf (“Tourism supports about 40,000 jobs for
Alaskans, on an annual average basis.”).

31 Teaney, supra note 7, at 675.

32 While the factors discussed in this section—cultural significance, aesthetic value, and
educational value—are somewhat intangible factors, they are nonetheless relevant factors
that the ESA itself considers important. See supra note 10.
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11
THE FLaw IN CURRENT PoLicy: DoMESTIC POPULATIONS
oF SpECIES Do Not RECEIVE
ProPER PROTECTION

This Part explains that inherent problems in the concept of “dis-
tinct population segment,” and in later policy statements and court
decisions, make it difficult for federal agencies to protect domestic
populations of species, even when such protection is highly desirable.

A. Structure of the Endangered Species Act
1. The Listing Process

Since its passage, the ESA has been the United States’s primary
mechanism to identify and protect endangered and threatened spe-
cies—both in the United States and around the world—by requiring
the listing of endangered and threatened species and mandating
appropriate protective actions. Two federal agencies implement most
provisions of the ESA: the Fish and Wildlife Service (FWS), which is
responsible for terrestrial animals and plants, and the National Marine
Fisheries Service (NMFS), which is responsible for marine animals
and plants.33

The ESA defines “endangered species” to include “any species
which is in danger of extinction throughout all or a significant portion
of its range.”3* It first defined “species” to include “any subspecies of
fish or wildlife or plants and any other group of fish or wildlife of the
same species or smaller taxa in common spatial arrangement that
interbreed when mature.”?> In 1978, however, Congress narrowed
the definition to include subspecies as well as “distinct population
segment|[s] of any species of vertebrate fish or wildlife which inter-
breed[ | when mature.”3¢

33 The Act itself vests authority with the Secretary of the Interior and the Secretary of
Commerce. The Secretary of the Interior has delegated its responsibilities under the ESA
to FWS, and the Secretary of Commerce has delegated its responsibilities to NMFS, a
division of the National Oceanic and Atmospheric Administration (NOAA). RicHARD L.
REevVEsz, ENVIRONMENTAL Law anD Poricy 896 (2008).

34 16 U.S.C. § 1532(6) (2006). The ESA also protects “threatened species,” which is
defined as “any species which is likely to become an endangered species within the foresee-
able future throughout all or a significant portion of its range.” Id. § 1532(20). The term
“range,” while not defined in the Act, is a commonly used biological term which refers to
“the geographic area within which members of a species typically occur.” 22 INTERNA-
TIONAL WILDLIFE EncycLoPEDIA 3039 (Maurice Burton & Robert Burton eds., 3d ed.
2002).

35 Endangered Species Act of 1973, Pub. L. No. 93-205, § 3(11), 87 Stat. 884, 886 (codi-
fied as amended at 16 U.S.C. § 1532(16) (2006)).

36 Endangered Species Act Amendments of 1978, Pub. L. No. 95-632, § 5, 95 Stat. 3751,
3752 (codified as amended at 16 U.S.C. § 1532(16) (2006)) (emphasis added). Somewhat
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The Act establishes five factors that FWS and NMFS must con-
sider when determining whether a species is endangered or
threatened. Among other factors, the agencies must consider habitat
destruction, disease, and “other natural or manmade factors affecting
[the species’] continued existence.”?” The agency’s determination
must be “solely on the basis of the best scientific and commercial data
available.”38 If the agency finds that at least one of the five factors is
met, the ESA authorizes the agency to list the species as endangered
or threatened.>® While the Act requires agencies to base determina-
tions of threatened or endangered status solely on scientific and com-
mercial data,*® the Act does not impose the same requirement when
determining what constitutes a “distinct population segment.” In fact,
the term “distinct population segment” is not a scientific term and is
not defined in the Act.#! Thus, Congress left the door open for agen-
cies to base the determination of a “distinct population segment” on
non-scientific grounds and, perhaps, to incorporate non-scientific con-
siderations into the process of deciding whether to protect a popula-
tion of a given species.

Listing a species as endangered or threatened triggers various
requirements to protect the species. The agency (FWS or NMFS) must
designate a “critical habitat”#? and develop a recovery plan for the
species.*? Listing a species also places significant limitations on both
federal agencies** and private actors.*

surprisingly, there is little information in the legislative history about what prompted this
change. See LEGISLATIVE HISTORY, supra note 26, at 64346 (describing major changes
introduced by 1978 amendments). This is probably because the major focus of the 1978
amendments was to establish a mechanism whereby certain agency actions could be
exempted from the ESA’s requirements, which was a response to the Supreme Court’s
ruling in Tennessee Valley Authority v. Hill enjoining the Tellico Dam project to protect the
endangered snail darter. Id. at 643, 645; see also Tenn. Valley Auth. v. Hill, 437 U.S. 153,
172 (1978).

3716 U.S.C. §1533(a)(1) (2006) (listing five factors establishing endangered or
threatened status: “(A) the present or threatened destruction, modification, or curtailment
of its habitat or range; (B) overutilization for commercial, recreational, scientific, or educa-
tional purposes; (C) disease or predation; (D) the inadequacy of existing regulatory mecha-
nisms; or (E) other natural or manmade factors affecting its continued existence”).

38 Id. § 1533(b)(1)(A).

39 1d. § 1533(a)(2)(A)(3).

40 Id. § 1533(b)(1)(A).

41 DPS Policy, supra note 1, at 4722.

42 16 U.S.C. § 1533(b)(2).

43 Id. § 1533(f)(1).

44 Id. § 1536(a)(2). Most notably, federal agencies must “insure that any action author-
ized, funded, or carried out by such agency . . . is not likely to jeopardize the continued
existence of any endangered species or threatened species.” Id.

45 Id. § 1538(a)(1)(A)-(G). All “person[s]”—defined broadly to include, among others,
individuals, corporations, employees of the federal government, or state or municipal gov-
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While the United States has jurisdiction only over species within
its borders, many ESA provisions aim to protect species found in
other nations. Sections 1534(a)(4) and 1534(b) establish that the ESA
is the statutory mechanism for implementing international treaties
and conventions that protect endangered species,*® including migra-
tory bird treaties with Canada*’ and Mexico,*® the Migratory and
Endangered Bird Treaty with Japan,* the Convention on Nature
Protection and Wildlife Preservation in the Western Hemisphere,>°
the International Convention for Northwest Atlantic Fisheries,5! the
International Convention for the High Seas Fisheries of the North
Pacific Ocean,>? and the Convention on International Trade in
Endangered Species of Wild Fauna and Flora.>3

Sections 1537 and 1538 of the Act also seek to protect species
outside the United States. Section 1537(a) establishes a “commit-
ment . . . to the worldwide protection of endangered species” and
authorizes the President to provide assistance to foreign countries for
the purposes of protecting endangered species.>* Section 1538 pro-
hibits the import and export of endangered species,> even when such
species are not present in the United States. Thus, under the ESA, the
United States plays an important role in the protection of species that
are not even present domestically.

2. The Distinct Population Segment Policy of 1996

The ESA’s definition of “species” includes any subspecies as well
as “any distinct population segment of any species of vertebrate fish

ernments—are prohibited from “tak[ing] any [listed] species.” Id. §8§ 1532(13),
1538(a)(1)(B).

46 Id. § 1531(a)(4), (b).

47 Convention for the Protection of Migratory Birds in the United States and Canada,
U.S.-Gr. Brit., Aug. 16, 1916, 39 Stat. 1702.

48 Convention for the Protection of Migratory Birds and Game Mammals, U.S.-Mex.,
Feb. 7, 1936, 50 Stat. 1311.

49 Convention for the Protection of Migratory Birds and Birds in Danger of Extinction,
and their Environment, U.S.-Japan, Mar. 4, 1972, 25 U.S.T. 3329.

50 Convention on Nature Protection and Wildlife Preservation in the Western
Hemisphere, opened for signature Oct. 12, 1940, 56 Stat. 1354, 161 U.N.T.S. 193.

51 International Convention for the Northwest Atlantic Fisheries, Feb. 8, 1949, 1 U.S.T.
477, 157 UN.T.S. 157.

52 International Convention for the High Seas Fisheries of the North Pacific Ocean,
U.S.-Can.-Japan, May 9, 1952, 4 U.S.T. 380.

53 Convention on International Trade in Endangered Species of Wild Fauna and Flora,
opened for signature Mar. 3, 1973, 27 U.S.T. 1087, 993 U.N.T.S. 243.

54 16 U.S.C. § 1537(a) (2006) (authorizing President to “provide to any foreign country
... assistance in the development and management of programs in that country which the
Secretary determines to be necessary or useful for the conservation of any endangered
species”).

55 Id. § 1538(a)(1)(A).
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or wildlife which interbreeds when mature.”>® Because “distinct popu-
lation segment” is neither a scientific term nor defined in the ESA,
considerable controversy surrounded the listing of DPSs after
Congress added this language to the ESA in 1978. In 1979, the
Government Accountability Office (GAO) expressed concern about
DPS designations, arguing that FWS would abuse its power and list
tiny populations of species that were insignificant to the species as a
whole and not well-defined.>” While the 1979 Amendments to the
ESA did not do away with distinct population segments, the Senate
Committee on Environment and Public Works responded to these
concerns by suggesting that FWS list DPSs “sparingly.”>8

In 1996, nearly two decades after the ESA first allowed the listing
of DPSs, FWS and NMFS adopted the DPS Policy to “clarify their
interpretation of the phrase distinct population segment of any species
of vertebrate fish or wildlife.”>® The agencies found that the policy
was necessary to ensure that the term “distinct population segment”
would be “interpreted in a clear and consistent fashion,”®® especially
because “scientific information provides little . . . enlightenment in
interpreting the phrase.”¢!

The DPS Policy establishes three requirements for a population
segment to be listed as threatened or endangered:

1. Discreteness of the population segment in relation to the

remainder of the species to which it belongs;

2. The significance of the population segment to the species to

which it belongs; and

3. The population segment’s conservation status in relation to the

Act’s standards for listing (i.e., is the population segment, when

treated as if it were a species, endangered or threatened?).%?

According to FWS and NMFS, the “discreteness” prong ensures
that the population can “be adequately defined and described.”®3 The
“significance” prong has two purposes: “to carry out the expressed
congressional intent that this authority be exercised sparingly as well

56 Id. § 1532(16).

57 See S. Rep. No. 96-151, at 6-7 (1979) (discussing GAO’s position that “distinct popu-
lation segment” language should be removed to prevent excessive listing of DPSs).

58 Id. at 7 (“[T]he committee is aware of the great potential for abuse of this authority
and expects the FWS to use the ability to list populations sparingly and only when the
biological evidence indicates that such action is warranted.”).

59 DPS Policy, supra note 1, at 4722.

60 [d.

61 Id.

62 Jd. at 4725.

63 Id. at 4724.
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as to concentrate conservation efforts . . . on avoiding important losses
of genetic diversity.”¢*

The DPS Policy then discusses several factors that the agencies
should consider to determine whether a population segment is “dis-
crete.”> These factors include whether the population is “markedly
separate[ | from other populations of the same taxon” and whether
“international governmental boundaries” separate the population seg-
ment at issue from other populations.®®

If the agency finds that discreteness is satisfied, it must then
decide whether the population segment is “significant” by considering
the following four non-exclusive®” factors:

1. Persistence of the discrete population segment in an ecological

setting unusual or unique for the taxon,

2. Evidence that loss of the discrete population segment would

result in a significant gap in the range of a taxon,

3. Evidence that the discrete population segment represents the

only surviving natural occurrence of a taxon that may be more

abundant elsewhere as an introduced population outside its historic
range, or

4. Evidence that the discrete population segment differs markedly

from other populations of the species in its genetic characteristics.®®

While the 1996 DPS Policy represented a sincere effort to resolve
the ambiguity of the term “distinct population segment,” it was
doomed to provoke litigation due to this paradox: Despite congres-
sional desire to designate “distinct population segments” solely based
on “biological evidence,”®® the fact that “distinct population segment”
is not a scientific term means that whether or not one exists cannot be
established with scientific evidence.

B. Current Judicial Interpretations of the DPS Policy

In this Section, I discuss two recent court decisions that under-
mine efforts to protect domestic populations of species, even when
there are compelling reasons for protection. I begin by discussing
National Association of Home Builders v. Norton (“Home Builders”)

64 Id.

65 Jd. at 4725.

66 Jd.

67 Id. (“Because precise circumstances are likely to vary considerably from case to case,
it is not possible to describe prospectively all the classes of information that might bear on
the biological and ecological importance of a discrete population segment.”).

68 Id.

69 See S. Rep. No. 96-151, at 7 (1979) (noting that committee “expects” FWS to list
DPSs “sparingly and only when the biological evidence indicates that such action is
warranted”).
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and then address Northwest Ecosystem Alliance v. United States Fish
& Wildlife Service (“Northwest Ecosystem Alliance”), which were
both decided by the Court of Appeals for the Ninth Circuit.”®

Home Builders directly addressed the issue of whether domestic
populations of species should be protected if the species is abundant
in another country, and the court’s conclusion made such protection
more difficult. This case arose after FWS listed the western pygmy-owl
population in Arizona as an endangered DPS.”' The National
Association of Home Builders challenged FWS’s listing, arguing that
the listing violated the DPS Policy.”?

While the Association did not challenge the DPS Policy itself, it
challenged the application of the policy to the population of the
western pygmy-owl for two reasons.”> The Association first argued
that the western population of pygmy-owls was not discrete under the
factors set forth in the DPS Policy.”* The FWS had based its discrete-
ness finding on two factors: the presence of an international border
separating the Arizona population from the northwestern Mexico
population” and “significant differences in conservation status” of the
two populations.”® While the Association challenged the factual basis
for the agency’s conservation status finding, the court held that FWS
had properly exercised its expertise and thus deferred to its
determination.””

Second, the Association argued that the population of pygmy-
owls was not significant.”® In response, FWS argued that the popula-
tion was significant because (1) “the loss of the Arizona pygmy-owls
‘would result in a significant gap in the range of their taxon,”” and (2)
the Arizona population “differs markedly from other populations of
the species in its genetic characteristics.””” In rejecting FWS’s argu-

70 Nw. Ecosystem Alliance v. U.S. Fish & Wildlife Serv., 475 F.3d 1136 (9th Cir. 2007);
Nat’l Ass’n of Home Builders v. Norton, 340 F.3d 835 (9th Cir. 2003). These Ninth Circuit
opinions represent the current authoritative view on DPS listings and are being followed
by federal agencies such as FWS. See infra note 82 and accompanying text (describing
Home Builders’s influence on FWS policy). The issue in Northwest Ecosystem Alliance
came up in a district court case in Maine, in which the court reached the same result. See
infra note 91.

"I Home Builders, 340 F.3d at 839.

72 Id. at 838.

73 Id. at 841.

74 Id. at 838, 842-43.

75 Id. at 842.

76 Id.

77 Id. at 843-44.

78 Id. at 838, 844-51.

79 Id. at 845, 850 (quoting DPS Policy, supra note 1, at 4725). As discussed above, the
DPS Policy of 1996 identifies four non-exclusive factors that establish the “significance of
the population segment to the species to which it belongs.” See supra notes 67-68 and
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ments, the court reasoned that whether the loss of the Arizona popu-
lation could lead to the “[e]xtirpation of the western pygmy-owl from
the United States”®° could not be used to establish the population’s
significance because the DPS Policy requires that the population be
“significant ‘to the taxon to which it belongs.”””8! The court also ruled
that FWS had not proven that the American population was geneti-
cally distinct from other populations.

After Home Builders, FWS acknowledged in its notice removing
the pygmy-owl from the endangered species list that, clearly, signifi-
cance to the United States population could not satisfy the signifi-
cance factor in the DPS Policy.3? While Home Builders prevents FWS
and NMFS from establishing significance solely based on domestic
populations of species, it does not preclude these agencies from
amending the DPS Policy to permit the protection of DPSs that are
endangered solely within the United States.

While the plaintiff in Home Builders did not challenge the DPS
Policy itself, there have been a few cases that address the legality of
the policy, including, most recently, Northwest Ecosystem Alliance.®3
In 2003, the Northwest Ecosystem Alliance, an environmental group,
challenged FWS’s denial of a petition to list a population segment of
western gray squirrels in Washington state as endangered.’* The
Alliance also challenged the DPS Policy itself, arguing that the
“requirement that a population be significant to its taxon [was] unlaw-
fully restrictive.”s> Both challenges, however, were unsuccessful.s°

Addressing the Alliance’s challenge to the DPS Policy, the court
found that the policy merited Chevron deference®” because Congress
“expressly delegated authority to the [FWS] to develop criteria for
evaluating petitions to list endangered species.”®® While the DPS
Policy is technically a policy statement, not a rule, the court believed
that Chevron deference was appropriate because FWS adopted the
policy in accordance with public notice and comment requirements

accompanying text. In Home Builders, FWS based its arguments on the second and fourth
factors. 340 F.3d at 845, 850.

80 340 F.3d at 849.

81 Id. at 850 (quoting DPS Policy, supra note 1, at 4725).

82 Final Rule To Remove Pygmy-Owl, supra note 4, at 19,455.

83 Nw. Ecosystem Alliance v. U.S. Fish & Wildlife Serv., 475 F.3d 1136 (9th Cir. 2007).

84 Id. at 1137, 1140.

85 Id. at 1140.

86 Jd. at 1142-45, 1150.

87 See Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 (1984)
(“[T]f the statute is silent or ambiguous with respect to the specific issue, the question for
the court is whether the agency’s answer is based on a permissible construction of the
statute.”).

88 Nw. Ecosystem Alliance, 475 F.3d at 1141-43.
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and the policy represented “a definitive statement of how the Service
would conduct all future ‘evaluation[s] of distinct vertebrate popula-
tion segments for the purposes of listing, delisting, and reclassifying
under the Act.’”8 Then, applying Chevron, the court upheld the
denial of the petition to list the squirrel population as a reasonable
construction of the phrase “distinct population segment” under the
ESA.%0 By upholding the DPS Policy, the court suggested that FWS’s
consideration of a population’s significance to the overall species is
not contrary to the ESA.°! However, as discussed in Part III, while the
ESA does not mandate the protection of species endangered solely
within the United States, it does not forbid such protection. Thus,
under the ESA, FWS and NMFS have the authority to change the
policy to enhance the protection of domestic populations.

C. Why the Current Framework Makes It Difficult To
Protect Domestic Populations

Prior to the Ninth Circuit’s decision in Home Builders, the DPS
Policy of 1996 could have been interpreted to protect domestic popu-
lations of species endangered solely in the United States. Home
Builders, however, effectively eliminated two arguments in support of
such interpretation. This Section discusses these arguments and why
they are no longer viable post-Home Builders.

One argument in support of protection of domestic populations
relies on the Ninth Circuit’s holding in Defenders of Wildlife v.
Norton.?? There, the court found that a species can be considered
extinct throughout a significant portion of its range “if there are major
geographical areas in which it is no longer viable but once was.”??
Although this case involved listing a species, not a subspecies or
DPS,*# the same reasoning could be used to justify the protection of a
domestic population under the DPS Policy. Thus, the elimination of
one viable DPS would in itself represent “a significant gap in the

89 Id. at 1142-43 (quoting DPS Policy, supra note 1, at 4725).

90 Id. at 1145.

91 This conclusion reached by the Northwest Ecosystem Alliance court—that the DPS
Policy was entitled to Chevron deference and represented a reasonable interpretation of
the phrase “distinct population segment”—was consistent with that of other courts. See
Ctr. for Biological Diversity v. Lohn, 296 F. Supp. 2d 1223, 1235-36 (W.D. Wash. 2003)
(holding that “consider[ing] the significance of a distinct population segment” is “not con-
trary to clear congressional intent” and thus should be upheld under Chevron); Maine v.
Norton, 257 F. Supp. 2d 357, 385, 388 (D. Me. 2003) (finding that term “distinct population
segment” is ambiguous and that DPS Policy is reasonable and should be upheld under
Chevron).

92 258 F.3d 1136 (9th Cir. 2001).

93 Id. at 1145.

94 See id. at 1138 (discussing natural history of flat-tailed horned lizard).
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range of a taxon,”® thereby fulfilling the significance prong of the
policy. However, Home Builders explicitly rejected this argument
because “the FWS did not articulate a reasoned basis” as to why
Arizona was a “major geographical area.””® After all, the pygmy-owls
found in nearby Mexico are in the same “major geographical area” as
Arizona.”” Thus, at least when a DPS is threatened only on one side of
an international border, this argument will not be successful.

Second, prior to Home Builders, one might have justified a listing
decision by noting that the four significance factors in the DPS Policy
are non-exclusive.”® Thus, FWS might defend a listing by arguing that
“significance to the United States” is a non-listed factor that could be
used to establish significance. However, the Home Builders decision
now precludes FWS from using this strategy.®® Responding to a public
comment suggesting that “significance of the Arizona DPS to the pop-
ulation of pygmy-owls in the United States” could be considered
because factors in the policy are non-exclusive, FWS said Home
Builders “clearly stated that considering the significance of the
Arizona DPS of the pygmy-owl to just the United States was not
appropriate.”100

It is possible to argue that Home Builders’s failure to recognize
the potential importance of the factors’ non-exclusive nature could be
used to challenge its decision. While FWS focused on the second and
fourth factors of the policy to argue that the population is signifi-
cant,'0! it mentioned that the factors were non-exclusive, and the
court acknowledged that the factors were non-exclusive.'? Thus, the
court should have remanded the case for a determination by FWS on
whether “significance to the U.S. population” is sufficient to establish
significance. Still, while the court may have erred in not considering
this issue, overturning the decision is not the best mechanism to pro-
tect domestic populations of species. After all, a “catch-all” provision
may provide too much discretion to FWS and NMFS, especially given
the Congressional desire that agencies designate DPSs “sparingly.”103

95 DPS Policy, supra note 1, at 4725.

9% Nat’l Ass’n of Home Builders v. Norton, 340 F.3d 835, 848-49 (9th Cir. 2003).

97 Id. at 849. Home Builders does suggest that FWS could have succeeded on this argu-
ment had it articulated a reasoned basis for why “the Arizona range might possibly be
significant to its taxon’s historic range despite its existence as a stable population at the
periphery of that range.” Id. at 849.

98 DPS Policy, supra note 1, at 4725.

99 Final Rule To Remove Pygmy-Owl, supra note 4, at 19,455.

100 4.

101" Home Builders, 340 F.3d at 845, 850.
102 Id. at 844.
103 DPS Policy, supra note 1, at 4722 (citing S. Rep. No. 96-151, at 7 (1979)).
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Also, if FWS and NMFS really wish to establish uniformity in DPS
designations,!?* as they have stated, the policy should clearly state all
factors. A better solution—discussed in the next Part—would be to
amend the DPS Policy to expressly permit FWS and NMFS to protect
domestic populations of species.

111
A PROPOSED SOLUTION: REVISING THE
CurrenT DPS PoLricy

In this Part, I describe my proposed solution—a revision of the
current DPS policy—and address potential counterarguments to my
proposal. I then discuss why this proposal is consistent with the text
and legislative history of the ESA.

A. Proposed Solution

There are two problems with current DPS Policy. First, it does
not adequately meet the goal of international protection because it
fails to protect domestic populations of species that may become
extinct in other nations.'®> Second, it does not meet the goal of
domestic protection because it fails to protect species that we value
having within U.S. borders.'% To solve these problems, I argue that
FWS and NMFS should revise the significance prong!®” of the DPS
Policy to allow for the listing of DPSs endangered solely within the
United States in certain circumstances.

Specifically, I propose that when a population segment is signifi-
cant to the U.S. population but not to the overall range of the taxon,
FWS and NMFS should consider (1) whether the DPS should be pro-

104 See id. (“[I]t is important that the term ‘distinct population segment’ be interpreted
in a clear and consistent fashion.”).

105 Fenton recognized this problem and argued that domestic populations should be pro-
tected if the species is poorly protected in foreign countries. Fenton, supra note 7, at 599.
My solution improves upon Fenton’s analysis by suggesting specific factors to weigh when
determining whether a species is at risk of future extinction in foreign countries. See infra
Part III.A.1. Fenton’s solution is also incomplete because it fails to recognize the impor-
tance of protecting species that are significant to the American people even if the species is
not at risk of global extinction.

106 To address this problem, Derek Teaney has advocated that agencies consider the
species’ “esthetic and historic values” to humans when making listing decisions. Teaney,
supra note 7, at 676. Specifically, he proposes adding the following factor to the signifi-
cance prong of the DPS Policy: “Evidence that the population is significant to the national
culture, as demonstrated by its recurrence in literature (including folklore and mythology),
the national media, or as an ecotourism attraction.” Id. at 695.

107 Note that I am only advocating changing the significance prong. Thus, for a popula-
tion segment to be protected, it would still have to meet the discreteness prong of the DPS
Policy and the conditions for endangered or threatened status set forth in the ESA.
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tected because of potential risks to foreign populations of the species,
especially in situations where the United States appears to have a
comparative advantage in providing such protection, and (2) whether
the DPS should be protected because Americans value having the
species within U.S. borders. To determine if the first prong is satisfied,
agencies should weigh and balance three factors: (1) the relative abun-
dance of the species in other nations; (2) the conservation efforts of
those nations; and (3) the extent of known environmental risks to
global populations that could lead to the species’ future extinction. In
other words, the agencies should consider all factors that would indi-
cate whether the United States has a comparative advantage in pro-
tecting the species. For the second prong of my proposal, to determine
whether a species is significant to the American people, FWS and
NMES should look for tangible evidence of the species’ importance,
including the species’ appearance in governmental iconography, the
tourism revenue generated by the presence of the species, and the
extent to which there have been local movements to preserve the spe-
cies. If either the first or second prong is met, FWS or NMFS should
list the population segment, provided that it meets the other two
requirements of the DPS Policy—discreteness and endangered or
threatened status. After briefly addressing why I propose this solution
as opposed to a bright-line rule that would protect all domestic popu-
lations of species, I will discuss the rationale behind this approach.
Some might argue for a bright-line rule to protect all endangered
populations of species within the United States regardless of global
populations, instead of protecting domestic populations only when
certain criteria are met.'%® Certainly, a bright-line rule is appealingly
straightforward, and if the United States had an abundance of money
and resources to protect species, it would be the best solution. Realis-
tically, however, a bright-line rule is not ideal because some domestic
populations may be very small and protecting all of them could prove
costly—for both government agencies and private actors.'®® In addi-
tion to the absolute costs of protecting all endangered domestic popu-
lations, it is also possible that, in devoting equal attention to all
domestic populations, agencies might devote insufficient attention to a
species whose foreign populations are relatively small while devoting

108 For an endorsement of this approach, see Barry, supra note 6, at 639-48.

109 Government agencies already devote significant resources to species protection. The
most recent expenditures report produced by FWS states that combined federal and state
species preservation expenditures were $1.46 billion in 2005 and $1.70 billion in 2006. Fisx
& WILDLIFE SERV., FEDERAL AND STATE ENDANGERED AND THREATENED SPECIES
ExpENDITURES: FiscaL YEears 2005-2006 ii (2007), available at http://www.fws.gov/
Endangered/pdfs/expenditures/Expenditures_Report_FY05-06.pdf.
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excessive attention to a species whose foreign populations are rela-
tively large. This consequence of a bright-line rule could result in FWS
overlooking a looming threat to a domestic population that, from a
global perspective, is perilously close to extinction. In the interest of
global efficiency, the United States should focus its limited ESA funds
on species that it has a comparative advantage in protecting—either
because it has more resources than other nations in which the species
is found, or because foreign populations are more threatened and are
at greater risk of extinction. Thus, especially when Americans do not
value having a given species within their borders, species protection
may be better left to countries where the species is more abundant.

1. Potential Future Risks to Foreign Populations of the Species
a. The Relative Abundance of the Species in Other Countries

Even if the U.S. population of a species is not significant to the
species’ overall range, we may want to preserve the U.S. population
due to the risk that international populations of the species will
become extinct in the future. While FWS or NMFS cannot predict all
future events that could lead to a species’ demise, the more abundant
the species is in other countries, the less likely that its future extinc-
tion is a cause for concern.

If the size of a species’ global population is uncertain or
unknown, FWS and NMFS should list the species.'' In such cases,
protecting the species in the United States may be necessary to
ensuring its survival. Since the extinction of a species is an irreversible
harm, any uncertainty should be resolved on the side of protection,
especially because, if in the future FWS or NMFS learns that the spe-
cies is abundant elsewhere, the agency can always delist the species. In
addition to representing sound public policy, this cautionary approach
aligns with congressional intent to err on the side of listing if the evi-
dence is unclear: “[The] listing of populations may be necessary when
the preponderance of evidence indicates that a species faces a wide-
spread threat, but conclusive data is available with regard to only cer-
tain populations.”''! Thus, the DPS Policy should allow listing a

110 The use of a precautionary approach in the context of endangered species conserva-
tion has been endorsed by numerous authors. See, e.g., Hausrath, supra note 7, at 480
(“[F]ailing to designate an endangered or threatened population . . . can lead to an irrepa-
rable consequence: the extinction of a biologically and genetically diverse population. This
extinction could then have irreversible impacts on biodiversity and the species as a
whole.”); Catherine J. Tinker, Introduction to Biological Diversity: Law, Institutions, and
Science, 1 Burr. J. INT’L L. 1, 8 (1994) (noting that “preventive approach” is “the best
course” to preserve species and ecosystems).

11 S, Rep. No. 96-151, at 7 (1979).
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domestic population if there is uncertainty about its abundance in
other nations.

b. International Conservation Efforts

Along with the relative abundance of foreign populations of the
species, one must examine other countries’ conservation efforts. If a
species is inadequately protected elsewhere, the case for protecting
the U.S. population is more compelling. For example, there is no com-
pelling reason to preserve an American population of a coastal fish
species when the same species also inhabits Canadian waters, because
Canada has strong protections for endangered species.!'> However, if
the only other population of that species were in coastal waters near a
country without strong species protection programs, the United States
might feel compelled to protect its own population.!!3

c. Known Environmental Risks to the Foreign Populations

If an international population of a species faces identifiable and
substantive risks that may decrease its chances of future survival, the
case for protecting the U.S. population is similarly more compelling,
even if one has confidence in the basic intent of other countries to
preserve that species.

112 See Species at Risk Act, 2002 S.C., ch. 29 (Can.), available at http://www.sararegistry.
gc.ca/approach/act/sara_e.pdf (“The purposes of this enactment are to prevent Canadian
indigenous species, subspecies and distinct populations of wildlife from becoming extir-
pated or extinct, to provide for the recovery of endangered or threatened species, to
encourage the management of other species to prevent them from becoming at risk.”).

113 One might worry that other countries will relax conservation policies if they know
that the United States will protect domestic populations. However, if anything, by taking a
strong stance on species protection, the United States could lead other countries to follow
suit. See Charlene D. Daniel, Note, Evaluating U.S. Endangered Species Legislation—The
Endangered Species Act as an International Example: Can This Be Pulled Off? The Case of
the Rhinoceros and Tiger, 23 WM. & MARY ENvTL. L. & PoL’y REV. 683, 683 (1999) (“The
United States has a great ability to affect endangered species protection on an interna-
tional level.”). For example, one article argues that the appearance of stronger endangered
species protections in the United States has given environmental advocates momentum to
push for improvements in Canada. See Natasha Affolder, Domesticating the Exotic Species:
International Biodiversity Law in Canada, 51 McGriLL LJ. 217, 242 (2006) (“Exploiting the
fact that Canadians hate to be seen as less environmentally conscious than their neighbours
to the South, campaigners routinely contrasted Canada’s lack of federal legislation with the
Endangered Species Act in the United States.”). With respect to developing countries,
which tend to have poor species protection mechanisms in place, further relaxation of their
policies is unlikely to have a significant impact, thus the United States should not avoid
strengthening its own species protection laws. See Karen L. Smith, Habitat Protection for
the New Millenium: An Analysis of Domestic and International Regimes in North America,
13 Geo. InT’L EnvTL. L. REV. 509, 532 (2001) (discussing how Mexico’s “lack of enforce-
ment . . . has resulted in an ineffective regime for the protection of habitat”).
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For example, in its final notice to delist the Arizona pygmy-owl
DPS, FWS noted that many commenters identified various risks to the
Mexican population of pygmy-owls.!'* However, FWS said that these
risks went only to the question of whether the species was “threatened
or endangered” and not to the question of whether “the Arizona DPS
was a listable entity under the DPS Policy.”!'> Thus, under the DPS
Policy, FWS could not list the Arizona pygmy-owl population, even
though the Mexican population appeared to be at risk of extinction in
the future.

2. The Importance of the Population Segment to the American
People

In deciding whether to list a DPS, FWS should also consider
whether the particular species is valued by the American people.!1¢
While such determinations are invariably subjective, there are three
factors that can limit agencies’ discretion and ensure that only species
that are particularly significant are preserved under this prong: (1)
whether the species has been designated as an official state or federal
animal, (2) whether the species attracts significant tourism, and (3)
whether there have been local movements to preserve the species.
The first factor is narrow since there are only a limited number of
animals that have been officially designated as state symbols. The
other factors involve less conclusive evidence but still could be applied
narrowly. While it would be easy to establish that belugas and killer
whales attract significant numbers of tourists, it would be difficult to
establish that lesser known species generate significant tourism rev-
enue. Similarly, the amount of time, effort, and money that people are
willing to invest to protect species through local movements can iden-

114 Final Rule To Remove Pygmy-Owl, supra note 4, at 19,456 (discussing risks
“including the invasion of natural vegetation communities by non-native species; the loss
of soil organic carbon, soil litter and vegetative cover; more intense drought effects,
including higher nighttime minimum temperature increasing evapotranspiration; and
increased fire”).

15 4.

116 One may criticize this approach as favoring charismatic species over less charismatic
species and favoring vertebrates over invertebrates. Nevertheless, as a policy matter, I
argue that it makes sense to honor democratic choice and invest more resources in pro-
tecting species that are especially desirable to the public. Further, one must recognize that
the ESA has already institutionalized this bias by only permitting the listing of vertebrate
DPSs. 16 U.S.C. § 1532(16) (2006) (defining “species” as including “distinct population
segment of any species of vertebrate fish or wildlife” (emphasis added)). Also, as discussed
below, there is ample evidence that the listing process favors the listing of well-liked spe-
cies over other species. See infra notes 157-58 and accompanying text.
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tify species that are worth protecting, regardless of the species’ preva-
lence in the rest of the world.'”

If my proposal were in place, FWS could unambiguously justify
its listing of the Cook Inlet beluga and the state of Alaska would have
a much more difficult time mounting a legal challenge. After all,
regardless of whether the Cook Inlet beluga is significant to the taxon
as a whole, the population segment would be protected based on the
second prong of my proposal. While the beluga is not an official state
animal, there have been local efforts to preserve it and it is a popular
tourist attraction that generates significant tourism revenue.!'® Thus,
species like the beluga that are culturally significant and important to
local economies would be protected under my proposal.

One concern about my proposal might be that a policy that
makes it easier to list domestic populations of species might lead to
excessive restraints on private enterprise—the precise issue behind
the Home Builders case—or vast increases in government expendi-
tures to protect species. However, since the conditions that would lead
to the application of my proposal are not very common, it is unlikely
that it would significantly increase the number of protected domestic
populations. Other critics might consider my proposal too timid, in
that it might preclude protection of vulnerable domestic populations
because foreign populations are currently insufficiently threatened or
because the species is not particularly valuable to Americans. Still,
because an agency’s decision not to list a population can be challenged
at any time,!''” one can be reasonably confident that if a population
merits protection, it will eventually be protected.

B. Consistency of the Proposal with the Text and Legislative
History of the ESA

The remaining question is whether this proposed solution is con-
sistent with the text and legislative history of the ESA. As this Section

17 Considering actual campaigns geared towards protecting species is in fact a much
more meaningful factor than considering public opinion surveys because public opinion
surveys only measure “hypothetical willingness-to-pay” rather than actual willingness-to-
pay. See Peter A. Diamond & Jerry A. Hausman, Contingent Valuation: Is Some Number
Better Than No Number?,J. Econ. Persp., Fall 1994, at 45, 45-46, 62 (arguing that “con-
tingent valuation is a deeply flawed methodology for measuring nonuse values” because
such surveys “do not measure the preferences they attempt to measure”).

118 Supra note 30 and accompanying text; see also Warren Rhodes, Sandy Gerjevic &
T.C. Mitchell, Best of Anchorage—Summer 1999, ANCHORAGE DaiLy NEws, June 11,
1999, at H11 (reporting that best place to see wildlife in Alaska provides for views of
belugas and other species).

119 See 16 U.S.C. § 1540(g)(1)(A)—(C) (providing that “any person may commence a
civil suit” to enforce provisions of ESA).
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demonstrates, the text and legislative history suggest that Congress
intended neither to mandate nor forbid the protection of species
which are endangered solely within the United States. Thus, while the
ESA does not necessitate changing the DPS Policy, the delegated
agencies would have the authority under the ESA to amend the DPS
Policy to enhance domestic protection.

1. Text of the Statute

To determine whether the ESA permits the listing of species that
are endangered solely within the United States, one must examine the
definitions of both “endangered species” and “species.” The Act
defines “endangered species” as “any species which is in danger of
extinction throughout all or a significant portion of its range.”!?° Since
this language is similar to that of the second prong of the DPS Policy,
which states that significance can be established if the loss of the DPS
“would result in a significant gap in the range of a taxon,”'?! one
might argue that this definition in the ESA should be interpreted in
the same way as the definition in the DPS Policy, precluding the pro-
tection of species that are endangered only within the United States.
However, a key difference between the provisions suggests that the
ESA should not be interpreted so narrowly. Notably, the ESA defini-
tion describes “range” in reference to “species,” while the DPS Policy
describes “range” in terms of “taxon,” a scientific term. While “spe-
cies” is also a scientific term, the Act defines “species” more broadly
than scientists to include “any subspecies . . . and any distinct popula-
tion segment of any species of vertebrate fish or wildlife which inter-
breeds when mature.”'?? Thus, as long as a DPS is found to be in
danger of extinction “throughout all or a significant portion” of its
range, the DPS would qualify as an endangered species. Because “dis-
tinct population segment” is not defined in the ESA and is not a scien-
tific term, FWS and NMFS have some leeway to determine what
qualifies as a DPS and thus could protect species that are endangered
solely within U.S. borders.

Another important provision to consider is Section 1533, which
discusses listing determinations.’?® Section 1533(a) provides that
“[t]he Secretary shall by regulation . . . determine whether any species

120 Id. § 1532(6).

121 DPS Policy, supra note 1, at 4725.

122 16 U.S.C. § 1532(16). The scientific definition of “species” is “a population or group
of populations whose members have the potential to interbreed in nature and produce
viable, fertile offspring.” NeiL A. CampBELL & JANE B. REECE, BioLoGy 473 (7th ed.
2005). Thus, the scientific definition does not encompass “distinct population segments.”

123 16 U.S.C. § 1533.
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is an endangered species or a threatened species” based on five factors
including: “(A) the present or threatened destruction . . . of its habitat
or range; (B) overutilization for commercial, recreational, scientific,
or educational purposes; (C) disease or predation; (D) the inadequacy
of existing regulatory mechanisms; or (E) other natural or manmade
factors affecting its continued existence.”'?* Again, these factors are
discussed in reference to the term “species,” which includes DPSs.12>
Thus, any “natural or manmade factors affecting [the DPS’s] con-
tinued existence”!?¢ could justify endangered or threatened status,
even if the species as a whole is not at risk of extinction.

However, while protecting domestic populations appears to be
allowed under the ESA, it is not mandated, since the Act also empha-
sizes international protection. Indeed, many ESA provisions suggest
that its main concern is ensuring that species exist somewhere in the
world, rather than ensuring their existence within the United States.
For example, Section 1533(b)(1)(A), which discusses factors that the
Secretary must consider in making listing determinations, requires
that the Secretary “conduct[ | a review of the status of the species”
and “tak[e] into account” efforts by other countries to conserve the
species.!?” If protecting domestic populations of species were the Act’s
primary goal, there would be no need to require the Secretary to con-
sider conservation efforts in other nations since the species’ status
elsewhere would be irrelevant to its status in the United States.

Additionally, Sections 1531(a)(4) and 1531(b) establish that the
ESA is the mechanism for implementing international treaties and
conventions relating to the protection of endangered species.'?® Simi-
larly, Section 1537 involves international protection, authorizing the
President to provide aid to foreign countries so they can better protect
endangered species.!?”

Still, despite this language, the Act does not forbid the protection
of domestic populations, since the Secretary is only required to “tak|[e]
into account”'3° the efforts being taken by other nations. Whether—
and to what extent—other countries are protecting species does not
determine whether a DPS will be protected. Thus, while international
protection is the Act’s focus, the Act can nonetheless be used to pro-
tect domestic populations. In fact, Section 1531, the Findings section,

124 14, § 1533(a).
125 [d. § 1532(16).
126 4. § 1533(a)(1)(E).
127 1d. § 1533(b)(1)(A).
128 [d. § 1531(a)(4), (b).
129 14, § 1537(a).
130 7d. § 1533(b)(1)(A).
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reveals a purely domestic purpose: “[T]hese species of fish, wildlife,
and plants are of esthetic, . . . recreational, and scientific value to the
Nation and its people.”'3! This section is significant for two reasons.
First, it demonstrates that the ESA is not concerned solely with pro-
tecting species for scientific and biological reasons; it is also concerned
with protecting species with “esthetic” and “recreational” value.
Second, it demonstrates a commitment to allowing Americans to take
advantage of the recreational and scientific benefits that endangered
species provide, suggesting that protection of domestic species is
important under the ESA.132

Thus, since the Act does not expressly forbid the protection of
species that are endangered solely within the United States and since
Section 1531(a)(3) suggests that it may be important to protect species
domestically, FWS and NMFS have the authority to change the DPS
Policy to allow for the protection of endangered domestic populations.
In fact, the next Section demonstrates that Congress expected that the
Act, under certain circumstances, would protect populations of spe-
cies within the United States even when they were abundant
elsewhere.

2. Legislative History

Compared with the statute’s text, its legislative history contains
more specific information about the goal of protecting U.S. popula-
tions of species. Not surprisingly, before the “distinct population seg-
ment” language was added to the statute and when the term “species”
broadly included “any other group of fish or wildlife of the same spe-
cies or smaller taxa in common spatial arrangement that interbreed
when mature,”33 the legislative history suggests that Congress
believed that the ESA could be used to protect domestic populations.
For example, the Committee Report accompanying the original 1973
House bill (H.R. 37) explains that the Act’s definition of “Endangered
Species” “includes the possibility of declaring a species endangered
within the United States where its principal range is in another
country, such as Canada or Mexico.”!3* Thus, when Congress initially

131 Id. § 1531.

132 One counterargument might be that the aesthetic, recreational, and scientific value
of species can be achieved through global protection since Americans can still enjoy
viewing wildlife by traveling to other countries and can derive useful benefits from species
(like medicine or food) as long as they are preserved somewhere. However, not everyone
can travel to other countries to visit species, so conserving species within the United States
makes them more accessible.

133 Endangered Species Act of 1973, Pub. L. No. 93-205, § 3(11), 87 Stat. 884, 886 (codi-
fied as amended at 16 U.S.C. § 1532(16) (2006)).

134 LeGisLaTIVE HISTORY, supra note 26, at 149.
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passed the Act, it appears to have envisioned that agencies would
occasionally protect domestic populations of species pursuant to the
Act, even when the species were abundant in other countries.

Of course, in 1978—presumably because Congress wanted to
narrow the number of populations that agencies could list as endan-
gered or threatened—the definition of “species” was amended to
include “any distinct population segment of any species of vertebrate
fish or wildlife which interbreeds when mature.”!3> Despite this rather
significant change, there is little information about the definition of
this term in the legislative history of the 1978 Amendments.!3° One
Representative did propose eliminating this language from the bill
and restricting the definition of species to “a generally biologically
accepted definition of ‘species’”: “[a] group of fish, wildlife, or plants,
consisting of physically similar organisms capable of interbreeding,
but generally incapable of producing fertile offspring through
breeding with organisms outside of this group.”'3?” However, this
amendment was rejected, and Representative John D. Dingell argued
that it was “mischievous” not to allow the Secretary to list certain
populations of a species as endangered so long as the species was pre-
sent somewhere else.’3® Dingell discussed the importance of listing
populations of certain species in specific states even if the species is
abundant in other states:!'3°

Today the Secretary can declare the bald eagle in the lower 48
States to be endangered . . . and . . . say that in Alaska the species is
not endangered. Under the amendment offered . . . the Secretary
could not say that the bald eagle is endangered in the lower 48
States and is not endangered in Alaska, he would have to either

135 16 U.S.C. § 1532(16) (2006). This definition still appears in the Act.

136 See supra note 36 and accompanying text (discussing why little is said about “distinct
population segments” in 1978 legislative history).

137 LeGISLATIVE HISTORY, supra note 26, at 881.

138 Id. at 882. While it would be unfair to assume that the views of this lone
Congressman were representative of the entire body of Congress, Dingell’s comments sug-
gest a plausible reason why the proposed amendment that would have narrowed the defini-
tion of “species” was not ultimately adopted.

139 While this Note’s focus is whether we should protect species that are endangered in
the United States and abundant elsewhere, an important and related question is whether
we should protect species that are endangered in one region of the United States but abun-
dant in another. While a detailed answer is beyond the scope of this Note, an answer that is
consistent with my proposal is that we should afford protection to DPSs in certain localities
when there is a strong public demand to have that species present there. For example,
because of the cultural significance of the bald eagle, many people have supported pro-
tecting this species in their locality, despite its abundance elsewhere in the United States.
See supra note 26 and accompanying text.
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declare it endangered throughout the whole of its range, or not
declare it endangered at all.140

While Dingell’s comment does not specifically discuss the case
where a species is endangered in the United States and abundant else-
where, it shows that Congress wanted agencies to have the ability to
list populations of species that were endangered in some areas even if
not endangered elsewhere. Still, this language suggests that Congress
only wanted to give agencies permission to protect endangered DPSs,
without mandating that the agencies protect any DPS that comprises
the entire remaining population of a species within the United States.

Most congressional discussion of the term “distinct population
segment” did not occur until a year after the language had been
adopted. A 1979 report from the Senate Committee on Environment
and Public Works (the Committee) discusses the Government
Accountability Office’s (GAO) recommendation to amend the defini-
tion of “species” to “prevent the FWS from listing geographically lim-
ited populations of vertebrates as threatened or endangered.”'#! The
GAO argued that FWS had “interpreted the term ‘species’ to include
any population of the animal, regardless of its size, location or total
numbers” and that this “could result in the listing of squirrels in a
specific city park, even though there is an abundance of squirrels in
other parks in the same city, or elsewhere in the country.”'*2 FWS and
NMES opposed this recommendation because “it would severely limit
their ability to require the appropriate level of protection for a species
based on its actual biological status.”!4?* The Committee sided with the
agencies since “there may be instances in which [agencies] should pro-
vide for different levels of protection for populations of the same spe-
cies,” and “the U.S. population of an animal should not necessarily be
permitted to become extinct simply because the animal is more abun-
dant elsewhere in the world.”!44 This statement from the Committee is
probably the best evidence that Congress wanted to leave open the
possibility of protecting populations of species that are endangered
only in the United States. Of course, because of the GAO report, the
Committee expressed that it was “aware of the great potential for
abuse of this authority and expect[ed] the FWS to use the ability to list

140 LeGisLaTive HISTORY, supra note 26, at 882. Representative Dingell further
explained that the Secretary would face this dilemma with other species, such as the alli-
gator. Id.

141 S. Rep. No. 96-151, at 6 (1979).
142 Id. at 6-7.

143 Id. at 7.

144 14,
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populations sparingly and only when the biological evidence indicates
that such action is warranted.”!4>

However, Congress never added to the Act the command that
FWS and NMFS list DPSs “sparingly,” despite numerous suggestions
to do so from both industry representatives and congresspersons.!4¢
Congress declined to make this change most recently in 2001 when
Steven P. Quarles—representing the American Forest & Paper
Association—proposed amending the Act to insist that DPS designa-
tions should only be made sparingly.'#” Quarles suggested that the
ESA currently requires a species unit, such as a population segment,
to be protected “if that species unit is biologically endangered . . . over
a significant portion of its range” and that Congress needs “to provide
in the form of a statutory command its previous committee report
admonition that such listing authority be exercised only ‘spar-
ingly.””148 In declining this invitation to limit DPS designations,
Congress signaled a desire to continue allowing for some flexibility in
making such decisions.

Despite the support in the legislative history for my proposal to
protect domestic populations of species, the second prong of my pro-
posal may encounter a possible roadblock. This prong—the popula-
tion’s importance to the American people—arguably conflicts with
the ESA because the Act does not allow the agencies to list a species
merely because the species is culturally important or well-liked. The
ESA states that determinations to list a species should be made
“solely on the basis of the best scientific and commercial data avail-
able,”14? and thus that any aesthetic, educational, and cultural benefits
that may come from having a particular species within U.S. borders
are irrelevant to the listing decision. While this argument seems com-
pelling, there are many ways to respond to it.

First, the ESA’s requirement to use scientific data refers only to
the determination that a species is endangered or threatened.'>° While
the agencies’ determination that a DPS is endangered or threatened
must be based on scientific data, the agencies’ finding that a particular
population qualifies as a DPS can be based on other factors because

145 14

146 Listing and Delisting Processes Under the Endangered Species Act: Hearing Before
the Subcomm. on Fisheries, Wildlife, and Water of the S. Comm. on Env’t & Pub. Works,
107th Cong. 83-89 (2001) (statement of Steven P. Quarles, Counsel, American Forest &
Paper Association and the QuadState County Government Coalition).

147 Id.

148 Id. at 89.

149 16 U.S.C. § 1533(b)(1)(A) (2006). But see Geoffroy & Doyle, supra note 7 (criti-
cizing non-scientific factors enumerated in DPS Policy).

150 16 U.S.C. § 1533(b)(1)(A).
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“distinct population segment” is not a scientific term.!>! Also, the
ESA allows the listing of only vertebrate distinct population seg-
ments,’>? which suggests that Congress prioritized listing certain spe-
cies over others without any scientific reason. In statements attached
to the DPS Policy, FWS and NMFS acknowledge that the Act requires
the “use [of] the best available scientific information” and that inter-
pretations of the term “distinct population segment” be in line with
“sound biological principles.”'>3> However, they note that “[a]vailable
scientific information provides little . . . enlightenment in interpreting
the phrase ‘distinct population segment’” and that “[t]his term is not
commonly used in scientific discourse.”!>* Since DPS is not a scientific
term, agencies could argue that they should have more flexibility in
determining what constitutes a DPS, which might include factors that
are not purely scientific. Second, as noted, the legislative history sug-
gests congressional intent to preserve domestic populations of certain
species even when they exist elsewhere.!>> Third, current DPS Policy
includes factors that are not purely scientific, such as the consideration
of “international governmental boundaries,” in determining whether a
population segment is “discrete.”13¢

Also, scholars have shown that FWS and NMFS have not based
listing decisions solely on science, prioritizing the listing of well-liked
species without saying so.'>” As Holly Doremus notes, many contro-
versies regarding listing decisions do not involve “scientific ques-
tion[s],” but rather “question[s] of values on which people sharply
disagree.”’>8 Thus, for the sake of transparency, FWS and NMFS

151 See supra notes 40-41 and accompanying text.

152 16 U.S.C. § 1532(16).

153 DPS Policy, supra note 1, at 4722.

154 14,

155 See supra notes 135-45 and accompanying text.

156 DPS Policy, supra note 1, at 4725.

157 See, e.g., Jonathan H. Adler, Money or Nothing: The Adverse Environmental Conse-
quences of Uncompensated Land Use Controls, 49 B.C. L. Rev. 301, 349 (2008) (“Large
charismatic species, for example, are more likely to be listed than less attractive animal
species that do not have the same political constituency.”); John C. Nagle, Playing Noah,
82 Minn. L. Rev. 1171, 1197 (1998) (“Experience shows that the agency makes some . . .
decisions with an eye toward the species that is at stake. . . . [Tlhe FWS follows ‘an
informal hierarchy in which mammals are often given priority over birds, birds over cold-
blooded vertebrates, and cold-blooded vertebrates over invertebrates—with plants trailing
behind them all.”” (quoting Dennis D. Murphy, Invertebrate Conservation, in BALANCING
ON THE BRINK OF EXTINCTION: THE ENDANGERED SPECIES ACT AND LESSONS FOR THE
Furure 181, 185 (Kathryn A. Kohm ed., 1991))); Daniel J. Rohlf, Section 4 of the
Endangered Species Act: Top Ten Issues for the Next Thirty Years, 34 ENvTL. L. 483, 506-07
(2004) (referring to requirement that listing decisions be based solely on scientific informa-
tion as “charade”).

158 Holly Doremus, The Purposes, Effects, and Future of the Endangered Species Act’s
Best Available Science Mandate, 34 EnvTL. L. 397, 420-21 (2004) (discussing how main
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should amend the DPS Policy to allow them to openly protect certain
popular species.

CONCLUSION

While the DPS Policy is not clearly contrary to the ESA—which
is primarily concerned with ensuring that species exist somewhere in
the world as opposed to specifically in the United States—there are
many compelling reasons to protect species that are endangered solely
within the United States. Since the loss of a species is an irreversible
harm, domestic populations of species may be worth protecting if
there are strong indications that its foreign populations may be at risk
of extinction in the future. In addition, some species hold cultural,
educational, and aesthetic significance for Americans and should be
protected regardless of how abundant the species are abroad.
Although there is evidence that such considerations have influenced
some previous FWS and NMFS decisions, that influence has necessa-
rily been covert, in light of court decisions interpreting the present
policy. To enhance species protection both internationally and domes-
tically, the DPS Policy should be revised to unambiguously allow gov-
ernment agencies to preserve domestic populations of species in
certain instances. Under my proposed revision, American citizens
would not have to worry about someday losing some of their most
cherished animals.

controversy surrounding delisting of gray wolf “is not the likelihood of survival of the spe-
cies in its few current strongholds within the continental United States, but whether the
wolf ought to be restored to some or all of its remaining historic range”).
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