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One need not look far these days to find commentators who ought to
know better repeatedly deriding rulings against the federal government by
lower federal courts, claiming that such decisions are motivated by
personal bias against President Trump rather than faithful interpretation and
application of the relevant legal standards and rules. Whether in reaction to
decisions striking down different iterations of the “travel ban,” the
injunction against President Trump’s directive regarding transgender
servicemembers, rulings concerning an immigration detainee’s right of
access to an abortion, or others, an increasingly common charge of critics is
that these judges have “joined the resistance.”* Indeed, one of the things
these critiques have in common is puzzlement at the temerity of federal
judges to rule against the government in these cases and not to simply defer
to the putatively legitimate objectives for these policies proffered by
government lawyers or the “presumption of regularity” to which
administrative action is ordinarily entitled.2

With Dahlia Lithwick, Leah Litman, and Helen Klein Murillo, I’ve
written elsewhere about why this meme is both analytically troubling and
normatively dangerous, and | won’t rehash those arguments here.? But in
reading Nancy Gertner’s thoughtful reflection on “Judging in a Time of
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Trump,” I’m struck by a different prospect: that critics of the searching
and skeptical review of government action conducted by the contemporary
federal bench have found these rulings so alarming because we have all
lost sight of the appropriate role of the federal courts vis-a-vis the
Executive Branch. We have become accustomed to what Gertner calls “a
passive judiciary” that has spent far too much of its time attempting to
“duck, avoid, and evade” the hard cases.5

Indeed, I’ve written at some length about how, in national security
cases especially, the lower federal courts have relied upon at least a dozen
different procedural doctrines to avoid even reaching the merits of legal
challenges to key U.S. counterterrorism policies, without regard to how
those merits have (or should have) been decided.® And the Supreme Court’s
interventions in the same cases can perhaps best be described as reflecting
the “passive-aggressive virtues”: The Justices repeatedly assert the federal
judiciary’s authority to review controversial national security policies—
while generally ducking opportunities to actually conduct such review.?

Especially where the allegedly unlawful government action has ceased
(and the litigation has sought damages), passivity has become the norm,
and even modest judicial skepticism has become the exception.t Through
that lens, one way to understand the first year-plus of the Trump presidency
is as providing repeated reminders of why courts haven 't always deferred
to reasonable government arguments, why not all government actions
should be entitled to a “presumption of regularity,””® and why the trend over
the past forty years toward ever-decreasing merits resolution of private
civil litigation against government actors was not (and need not be)
inevitable. The harder question is, as it has always been, not whether such
judicial skepticism of government conduct is ever appropriate, but rather
whether those with different political views can nevertheless agree on
objective criteria to govern the cases in which skepticism is warranted, and
those in which it isn’t.10
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So conceived, Gertner’s essay does not merely suggest that the first
year of the Trump presidency witnessed a return to a mode of skeptical
judging that had largely fallen out of style; it suggests that the mode has a
political (albeit not necessarily partisan) valence—one likely to be met
favorably by those opposed to the current President’s policies, and
critically by their supporters. To that end, it is telling that many of those
criticizing the courts today championed what could easily have been
described as comparably hostile lower-court rulings during (and against)
the Obama administration; it is difficult to be persuaded by a normative
assessment of the appropriate judicial role that varies in perfectly inverse
proportion to one’s policy preferences.

Although such a nakedly partisan conception of the judicial role is
normatively undesirable, it is not clear to me that it is necessarily
inevitable. For example, | suspect there can be (and is) cross-spectrum
agreement that courts can and should reach the merits in more cases
challenging government action than they currently do, without respect to
how those merits are resolved. And on the far messier question of those
merits, | also think there is still significant room for consensus, per footnote
four, on the appropriateness of heightened judicial scrutiny in cases in
which ordinary procedural norms are not observed by the relevant
government actors,'t or those in which one branch is making inroads into
what appears to be the protected constitutional turf of another.2 | harbor no
illusion as to the (illusory) prospect of widespread agreement on how such
heightened scrutiny should be applied in specific cases, but there’s a world
of difference between disagreeing as to whether courts are answering
specific merits questions correctly and disagreeing as to how skeptically
those questions should even be asked.

* k%

It is, of course, far too early to reach any broad conclusions about
judging in a time of Trump—especially given how little the Supreme Court
itself has thus far had to say on the subject (which is to say, virtually
nothing). And so only time will tell whether, as Gertner suggests,*3 we will
see a regression to pre-Trump norms as we get deeper into his tenure—
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which could result from softening in his policies, the judges, or both. But
for those, like me, who have long viewed the jurisprudence of the
Rehnguist and Roberts Courts as overly deferential to government and
insufficiently protective of the rights of private citizens in suits challenging
official action, the lesson from year one is not that judges have “joined the
resistance”; it’s that perhaps some are finally returning to the light.



